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A wholesome lesson will be taught strikers 
who openly defy constituted authority, and 
trample upon the rights of others, by the re- 
cent action of United States District Judge 
Rogers, Western District of Arkansas, in the 
case of United States v. Percy Jones etal. This 
was a proceeding against certain individuals 
for contempt in the violation of a restraining 
order of the court, having for its object the 
protection of the property of the Western 
Coal & Mining Co. from injury by insolvent 
and irresponsible parties, and the protection 
of its employees and others seeking employ- 
ment from it in the conduct and management 
of its business. It appears that certain mem- 
bers of the Miner’s Union in defiance of the 
injunction, resorted to force in attempting to 
coerce employees of the company. Judge 
Rogers in committing the defendants to jail, 
delivered an opinion which is admirable in 
point of clearness as well as in the accurate 
and conservative statement of the proposi- 
tions of law governing the relative rights of 
employers and employees. While assuming 
to take no part in labor troubles either in be- 
half of the companies or in behalf of the 
miners, the court admitted both the right of 
the companies to work their mines and of the 
miners to cease work or to work as they 
please, but properly insisted that if the miners 
do not choose to work, that they abstain from 
interfering with other persons who desire to 
work, and who are protected in that right by 
the restraining order of the court. It is not 
necessary to cite authorities to show that the 
Supreme Court of the United States have said 
over and over again, and in cases that are 
quite recent, that any person in this country 
has a constitutional right to go where he will 
and work at what he will, with only one pro- 
viso, and that is that it is a lawful avocation 
or calling, and that he exercise it in such a 
way as to respect the legal rights of others 
present. This right belongs to every man, 
whether he be rich or poor, white or black, 
high or low,—and it is useless to cite author- 
ities to show that whatever the police powers 
of a State may be, they are to be exercised in 
subordination to the provisions of the federal 





constitution. ‘‘It is not necessary,’’ says 
Judge Rogers ‘‘to mince words about these 
strikes. Anybody who supposes that a 
strike is anything but a force, unless it means 
force, has never given the subject any consid- 
eration. The courts have said so over and 
over again. What would a strike amount to 
if men should simply lay down their tools, in- 
tending to be peaceable? Nosooner had they 
done so, than the company would simply go 
and employ other men, as it has a right to do, 
the men employed would go to work, as they 
have a right to do, and then the strikers 
would have their strike on their hands, and no 
controversy with anybody. But it is at this 
juncture when companies proceed to employ 
others to take their places, that the real ob- 
jects and purposes of a strike is disclosed. It 
is then that force is invoked, and it is that the 
parties who engage in the strike involve them- 
selves in criminality. Itis when they use 
force to, prevent people, who, under the 
Fourteenth Amendment of the Constitution 
of the United States, as construed by the Su- 
preme Court of the United States in repeated 
cases, from going wherever they will and 
working at any lawful vocation they will, in 
any State they choose, that they involve 
themselves in illegal conduct and subject 
themselves to the restraining powers of the 
court and to criminal prosecutions under the 
statutes of the States. The investigation of 
the case goes to disclose the fact and demon- 
strate that, while ostensibly the local union 
at Denning, through its officers professes that 
the purpose was the strike should be carried 
on peaceably, their members, as soon as they 
left the lodge, became themselves, confessed 
criminals going into the State court and 
pleading guilty to assault made upon persons 

engaged in the company’s service, and in this 
way violating the injunction of the court, 

which prohibited them from interfering with 

or molesting the employees of the company 
in the discharge of their duties. It is argued 

that there was no conspiracy upon the part of 
these defendants to violate the injunction, er 

to permit any of the alleged crimes to which 

some of them have pleaded guilty. It will 

not do to say, that in order to violate an in- 

junction, a conspiracy must exist. One man 

may violate an injunctionas well as.a thou- 

sand. This injunction plainly tells not only 

all the strikers in common, but tells all of 
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them separately and individually, exactly 
what his duty is,—to desist from whatever is 
forbidden by the injunction. The testimony 
in this case discloses the fact, that the policy 
of these men was, not to go ina body and 
openly and defiantly violate the injunction by 
assaulting the employees of the company, 
but that some one, while others were present 
to witness what was done, should assault and 
beat persons who were engaged in the com- 
panies’ service, and that for the purpose of 
preventing them from continuing in the serv- 
ice of the company, and preventing the com- 
pany from operating its mines. It will not 
do to say that because these assaults made 
under these conditjons, were violations of the 
State laws, and because the parties making 
them had been punished by the State laws, 
they were thus relieved from the penalties in- 
flicted for disobedience to the restraining or- 
der granted by this court. So far as that is 
concerned, they stand just where they did be- 
fore they were fined. ‘They answered to the 
State for the infraction of its laws, and they 
must now answer to the United States for 
their contumacy in violating the injunction of 
this court.’’ 

An opinion recently rendered by Judge 
Holdom, of the Superior Court of Cook 
County, in the case of Winslow Bros. Co. v. 
Building Trades Union, is like that of Judge 
Rogers, a statement of the rights and limita- 
tions of strikers and employees. Recogniz- 
ing that it was beyond the province of the 
court to enter the lodge room of a union and 
dictate as to laws passed for their own gov- 
ernance, Judge Holdom declined to enter an 
injunction restraining the men from ordering 
a strike, and in so doing greatly pleased the 
strikers. But the judge held that outside 
their council chamber the men are restrained 
from acts or threats of violence to person or 
property, and this was entirely satisfactory 
to the employers. 








NOTES OF IMPORTANT DECISIONS. 


ASSIGNMENT FOR BENEFIT OF CREDITORS— 
EXTRATERRITORIAL FORCE — STATE INSOLVENT 
Law.—The operation of voluntary or common 
law assignments upon property situated in other 
States has been the subject of frequent discussion 
in the courts, and there is a general consensus of 





opinion to the effect that such assignments will 


be respected, except so far as they come in con- 
flict with the rights of local creditors, or with the 
laws or publie policy of the State in which the as- 
signment is sought to be enforced. ‘The cases in 
this court are not numerous, but they are all con- 
sonant with the above general principle. Black 
v. Zacharie, 3 How. 483; Livermore v. Jenckes, 
21 How. 126; Green v. Van Buskirk, 5 Wall. 307; 
Hervey v. Locomotive Works, 93 U.S. 664; Cole 
v. Cunningham, 133 U. 8. 107,10 Sup. Ct. Rep. 
269; Barnett v. Kinney, 147 U. 8. 476, 13 Sup. Ct. 
Rep. 403. 

But the rule with respect to statutory assign- 
ments is somewhat different. While the authori- 
ties are not altogether harmonious, the prevailing 
American doctrine is that a conveyance under a 
State insolvent law operates only upon property 
within the territory of that State, and that with 
respect to property in other States it is given only 
such effect as the laws of such State permit, and 
that, in general, it must give way to claims of 
creditors pursuing theirremedies there. It passes 
no title to real estate situated in another State. 
Nor, as to personal property, will the title ac- 
quired by it prevail against the rights of attach- 
ing creditors under the laws of the State where 
the property is actually situated. Harrison v. 
Sterry, 5 Cranch, 289, 302; Ogden v. Saunders, 12 
Wheat. 213; Booth v. Clark, 17 How. 322; Blake 
v. Williams, 6 Pick. 286; Osborn v. Adams, 18 
Pick. 245; Zipcey v. Thompson, 1 Gray, 243; 
Abraham vy. Plestoro, 3 Wend. 538, overruling 
Holmes v. Remsen, 4 Johns. Ch. 460; Johnson v. 
Hunt, 23 Wend. 87; Hoyt v. Thompson, 5 N. Y. 
322; Willetts v. Waite, 25. N. Y. 577; Kelly v. 
Crapo 45 N. Y.86; Barth v. Backus, 140 N. Y. 
230, 35 N. E. Rep. 425; Weider v. Maddox, 66 
Tex. 372, 1 5. W. Rep. 168; Rhawn yv. Pearce, 110 
Ill. 550; Catlin v. Silver-Plate Co., 123 Ind. 477, 
24 N. E. Rep. 250. As was said by Mr. Justice 
McLean in Oakey v. Bennett, 11 How. 33, 44: “*A 
statutable conveyance of property cannot strictly 
operate beyond the local jurisdiction. Any effect 
which may be given toit beyond this does not de- 
pend upon international law, but the principle of 
comity; and national comity does not require any 
government to give effect to such assignment when 
it shall impair the remedies or lessen the secu- 
rities of its own citizens. And this is the prevail- 
ing doctrine in this country. A proceeding in 
rem against the property of a foreign bankrupt, 
under our local laws, may be maintained by cred- 
itors, notwithstanding the foreign assignment.” 
Similar language is used by Mr. Justice Story in 
his Conflict of Laws, section 414. 

In Security Trust Co. v. Dodd. the Supreme 
Court of the United States recently considered 
this question with reference to a statute of Min- 
nesota, providing that any insolvent debtor **may 
make an assignment of all his unexempt property 
for the equal benefit of all his bona fide creditors, 
who shall file releases of their demands against 
such debtor, as herein provided;’* that such as- 
signments shall be acknowledged and filed, and, 
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if made within 10 days after the assignor’s prop- 
erty has been garnished or levied upon, shall 
operate to vacate such garnishment or levy at the 
option of the assignee, with certain exceptions. 
The second section provides for putting an insolv- 
ent debtor into involuntary bankruptcy on peti- 
tion of his creditors, upon his committing certain 
acts of insolvency, and for the appointment by 
the court of a receiver with power to take posses- 
sion of all his property not exempt, and distribute 
itamong his creditors. The construction given 
to this act, as stated by the United States court, 
has not been altogether uniform, particularly as 
to the question whether the act is in its essential 
features a bankrupt law, the earliest decisions 
holding it to be such (Wendell v. Lebon, 30 Minn. 
234; In re Mann, 32 Minn. 60; Jenks v. Ludden, 34 
Minn. 482), the later decisions apparently deciding 
to the contrary (Covey v. Cutler, 55 Minn. 18; 
Hawkins v. Ireland, 64 Minn. 339), in accord with 
Dehon vy. Foster, 4 Allen, 545, and Cunningham 
v. Butler, 142 Mass. 47. The earlier opinions of 
the Minnesota court were followed by the Su- 
preme Court of Wisconsin, in McClure v. Camp- 
bell, 71 Wis. 350, and by the Supreme Court of 
Iowa, in Frinzen v. Hutchinson, 62 N. W. Rep. 
698. The United States Supreme Court in the 
Security Trust Co. case, first mentioned, decides 
that while a voluntary or common law assign- 
ment of a debtor’s property will in general be re- 
spected by the courts of other States, except so 
far as they conflict with the rights of local cred- 
itors, a statutory assignment under a State insolv- 
ent law does not transfer title to property located 
in another State as against attaching creditors, 
but is operative only so far as the courts of that 


State see fit to respect it, and that the statute of 


Minnesota authorizing the assignment by an in- 
solvent for the benefit of such of his creditors as 
should accept it and file releases of their claims, 
is in effect a bankrupt law, and an assignment 
thereunder does not operate to transfer title to the 
debtor’s property located in a foreign State to the 
assignee as against non-assenting creditors who 
attach such property without notice of the assign- 
ment. The court says in part: ‘*Notwithstand- 
ing the two later cases in Minnesota above cited, 
we are satisfied that the supreme court of that 
State did not intend to overrule the prior decis- 
ions, to the effect that the act was substantially a 
bankrupt orinsolvent law. It is true that in these 
cases a broader effect was given to this act with 
respect to property in other States than is ordi- 
narily given to statutory assignments, though vol- 
untary inform. But the court was speaking of 
its power over its own citizens, who had sought to 
obtain an advantage over the general creditors of 
the insolvent by seizing his property in another 
State. There was no intimation that the prior 
cases were intended to be overruled, nor did the 
decisions of the later cases require that they 
should be. 

‘So far as the courts of other States have passed 
upon the question, they have generally held that 





any State law upon the subject of assignments, 
which limits the distribution of the debtor’s prop- 
erty to such of his creditors as shall file releases 
of their demands, is to all intents and purposes an 
insolvent law; that a title to personal property 
acquired under such laws will not be recognized 
in another State when it comes in conflict with 
the rights of creditors pursuing their remedy 
there against the property of the debtor, though 
the proceedings were instituted subsequent to, 
and with notice of, the assignment in insolvency. 
The provision of the statute in question, requir- 
ing a release from the creditors in order to par- 
ticipate in the distribution of the estate, operates 
as a discharge of the insolvent from his debts to 
such creditors,—a discharge as complete as is 
possible undera bankrupt law. An assignment 
containing a provision of this kind would have 
been, in many, perhaps in most, of the States, 
void at common law. Grover v. Wakeman, 11 
Wend. 187; Ingraham v. Wheeler, 6 Conn. 277; 
Atkinson v. Jordan, 5 Ohio, 293; Burrill, Assignm. 
232-256. As was said in Conklin v. Carson, 11 IIl. 
508: ‘A debtor in failing circumstances has an 
undoubted right to prefer one creditor to another, 
and to provide for a preference by assigning his 
effects; but he is not permitted to say to any of 
his creditors that they shall not participate in his 
present estate unless they release all right to sat- 
isfy the residue of their debts out of his future ac- 
quisitions.” In Brashear v. West, 7 Pet. 608, an 
assignment containing a provision of this kind 
was upheld with apparent reluctance, solely upon 
the ground that in Pennsylvania, where the as- 
signment was made, it had been treated as valid. 
If the assignment contain this feature, the fact 
that it is executed voluntarily, and not in invitum, 
is not a controlling circumstance. In some States 
a foreign assignee under a statutory assignment, 
good by the law of the State where made, may be 
permitted to come into such State and take pos- 
session of the property of the assignor there 
found, and to withdraw it from the jurisdiction of 
that State, in the absence of any objection thereto 
by the local creditors of the assignor; but in such 
case the assignee takes the property subject to the 
equity of attaching creditors, and to the remedies 
provided by the law of the State where such prop- 
erty is found. 

‘“*‘A somewhat similar statute of Wisconsin was 
held to bean insolvent lawin Barth v. Backus, 
140 N. Y. 230, 35 N. E. Rep. 425, and an assign- 
ment under such statute treated as ineffectual to 
transfer the title of the insolvent to property in 
New York, as against an attaching creditor there, 
though such creditor was a resident of Wiscon- 
sin. A like construction was given to the same 
statute of Wisconsin in Townsend y. Coxe, 151 Ill. 
62, 37 N. E. Rep. 689. It was said of this statute 
(and the same may be said of the statute under 
consideration): ‘It is manifest from these pro- 
visions that a creditor of an insolvent debtor in 
Wisconsin, who makes a voluntary assignment, 
valid under the laws of that State, can only avoid 
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a final discharge of the debtor from all liability on 
his debt by declining to participate in any way in 
the assignment proceedings. He is therefore 
compelled to consent to a discharge as to so much 
of his debt as is not paid by dividends in the in- 
solvent proceedings. or take the hopeless chance 
of recovering out of the assets of the assigned es- 
tate remaining after all claims allowed have been 
paid.’ To the same effectare Upton v. Hubbard, 
28 Conn. 274; Paine v. Lester, 44 Conn. 196; 
Weider v. Maddox, 66 Tex. 372,15. W. Rep. 168; 
Catlin v. Silver-Plate Co., 123 Ind. 477, 24 N. E. 
Rep. 250; Boese v. King, 78 N. Y. 471. 

‘In Taylor v. Insurance Co., 14 Allen, 353, it is 
broadly stated that ‘when, upon the insolvency of 
a debtor, the law of the State in which he resides 
assumes to take his property out of his control, 
and to assign it by judicial proceedings, without 
his consent, to trustees for distribution among his 
creditors, such an assignment will not be allowed 
by the courts of another State to prevail against 
any remedy which the laws of the latter afford to 
its own citizens against property within its juris- 
diction.’ But the weight of authority is, as al- 
ready stated, that it makes no difference whether 
the estate of the insolvent is vested in the foreign 
assignee under proceedings instituted against the 
insolvent, or upon the voluntary application of 
the insolvent himself. The assignee is still the 
agent of the law, and derives from it his author- 
ity. Upton v. Hubbard, 28 Conn. 274.” 





DESCENT AND DISTRIBUTION.—The Supreme 
Court of Ohio decides in [ves v. MeNicoll, 53 N. 
E. Rep. 60, that a child begotten by parents who 
were at the time not intermarried, and who could 
not then enter into a legal contract of marriage, 
may be legitimated, under section 4175, Rev. St., by 
the subsequent legal marriage of the parents, and 
the acknowledgment of the child by the father as 
his child. It appeared in this case that M, an un- 
married man, had a child by R, a married woman. 
R afterwards became divorced from her husband, 
and thereafter M intermarried with her, and ac- 
knowledged the child as his child. It was held 
that the child was thereby legitimated, and upon 
the death of M the child had all the rights of an 
heir of his body. The following is from the opin- 
ion of the court: “By the civil law, the law of 
Scotland, and the Code of Napoleon, an adulterine 
bastard could not become legitimated by the sub- 
sequent legal marriage of the parents. All bas- 
tards who were the offspring of parents who 
might legally marry at the time of begetting such 
bastards might become legitimated by the subse- 
quent marriage of the parents followed by an ac- 
knowledgment of the child by the father as being 
his child. Under the common law of England 
there could be no legitimating of bastards, whether 
adulterine or otherwise. This was the state of the 
law in Europe as to legitimating bastards when 
our first statute on the subject was passed. Feb. 
22, 1805, 3 Ohio Laws, p. 281. Our statute of that 
date is a transcript of the statute of Virginia on 





the same subject passed jn 1875, and entitled ‘An 
act concerning the course of descents.’ 12 Hen. 
St. p. 139. The bill was drafted and reported by 
a committee, of which Thomas Jefferson was one, 
after some years of deliberation, and was adopted 
by the Virginia legislature, omitting the excep- 
tion of the civil law and the law of Scotland as to 
adulterine bastards, and disregarding the common 
law of England, which prevented all bastards from 
being legitimated. The statute of Virginia did 
not follow nor adopt any of the European laws as 
to bastards, but enacted a new statute on the sub- 
ject, to be construed and enforced by reference to 
the words used in the statute itself, untrammeled 
by the rules of the civil law. The courts of Vir- 
ginia, both before and after the adoption of our 
statute, construed the statute of that State as hav- 
ing abrogated the exception of the civil law as to 
adulterine bastards. Stones v. Keeling, 5 Call. 
143; Brown v. Turberville, 2 Call. 390; Temple- 
man vy. Steptoe, 1 Munf. 339; Davis v. Rowe, 6 
Rand. 355; Garland v. Harrison, 8 Leigh, 368. 
When we adopted in this State the Virginia stat- 
ute as to bastards, we adopted with the statute 
the construction placed upon it by the courts of 
Virginia, and at each re-enactment of the statute 
we acquiesced in the constructions up to that time 
placed upon the statute by the courts of Virginia, 
no construction having in the meantime been 
placed upon the statute by our own courts. Favor- 
ite v. Booher’s Admr., 17 Ohio St. 548. As the 
exception as to adulterine bastards existed in the 
civil law and in the law of Scotland, and was 
omitted from the Virginia statute, it must be pre- 
sumed and held that such omission was intended, 
and that it was the purpose of the Virginia legis- 
lature to wipe out the exception as to adulterine 
bastards, and to permit them to be legitimated 
the same as other bastards. When the legislature 
of this State adopted the Virginia statute, in 1805, 
it was familiar, not only with the Virginia statute, 
but also with the civil law, the law of Scotland, 
the common law of England, and the Code Na- 
poleon; and the omission of the exception as to 
adulterine bastards was not in ignorance of those 
laws, but was with the purpose of wiping out the 
exception, and doing justice to the innocent off- 
spring. 

‘It is urged by counsel for plaintiff in error that, 
while the words of our statute are broad enough 
to include adulterine bastards, the general assem- 
bly could not have intended to include them, be- 


. cause to doso would be against public policy, 


would disturb the general law protecting the mar- 
riage relation, and lead to absurd consequences, 
and that married people should not be encour- 
aged to forsake their marriage vows, and cohabit 
with others in anticipation of a future marriage 
with a view of making their offspring legitimate; 
and these considerations induced the decision in 
the case of Sams v. Sams’ Admr., 85 Ky. 396, 3S. 
W. Rep.-593. There can be no public policy in 
this State in conflict with a valid statute of the 
State. Public policy must always yield to a valid 
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siatute. The general assembly has the power to 
enact a law legitimating adulterine bastards, and 
there would be no absurdity in so doing. Neither 
would such a statute disturb the general law pro- 
tecting tbe marriage relation, nor the law of 
crimes and misdemeanors, nor the law as to pub- 
lic morals. The subject of marriage and divorce, 
and the subject of adultery and fornication, and 
the subject of public morals, are all carefully 
provided for and protected by separate chapters 
and sections of our statutes; and, if the gen- 
eral assembly desired to prevent adulterine 
bastards from becoming legitimated, some pro- 
vision to that effect would be found in some 
of the statutes. No such provision is found, but, 
on the contrary, section 4175, Rev. St., has been 
enacted, as follows: ‘When a@ man has by a 
woman one or more children, and afterwards in- 
termarries with her, sucb issue, if acknowledged 
by him as his child or children, shall be deemed 
legitimate; and the issue of parents whose mar- 
riage is deemed null in law, shall nevertheless be 
legitimate.” The force and effect of this section 
begin after the sections as to marriage, divorce, 
adultery, fornication and public morals have ex- 
pended their force. After marriage and divorce, 
and after prosecutions for adultery and fornica- 
tion, and to protect public morals, there are often 
adulterine bastards existing, whose parents have 
thereafter become legally married, and have rec- 
ognized and acknowledged them as their chil- 
dren; and the purpose of our statute is to legiti- 
mate such children, and to permit them to inherit 
from the father as well as the mother. Thereby 
justice is done to the innocent offspring without 
in any manner impinging upon the laws as to the 
marriage relation or as to public morals. Those 
laws are allowed to have their full force and 
effect, and this statute as to bastards provides for 
a state of things existing after the other statutes 
have been fully executed. Neither would sucha 
statute encourage married persons to forsake their 
marriage vows, and cohabit with others in antici- 
pation of a future marriage, with a view of thereby 
making their offspring legitimate. The adulter- 
ous connection is not had with a view to subse- 
quent marriages and legitimating children, but 
with a view to present pleasure; and the ardent 
hope and desire usually exist that no offspring 
should result therefrom; and this section was 
enacted to enable parents, when all impediments 
toa legal marriage should be removed, to inter- 
marry, and recognize and acknowledge their off- 
spring, and thereby in a measure atone for the 
sins of the past, and do justice to their innocent 
and unfortunate children. Viewed in this light, 
the statute is a righteous enactment, while to visit 
the sins of the parents upon the innocent and 
helpless offspring would shock every sense of 
right and justice. 

“Again, itis clear that after the birth of an 
adulterine bastard, all obstacles being removed, 
parents may legally marry, and enjoy all the 
tights and privileges of marriage. They may in- 





herit from each other under our statute, and to 
allow them to marry and enjoy all the fruits 
thereof, and deprive their offspring from inherit- 
ing from them, would seem rank injustice; and it 
cannot be presumed, without clear words to that 
effect, that the legislature intended such an un- 
just result. To so hold would be to reward the 
guilty parents and punish the innocent offspring. 
That our statute was intended for the benefit and 
protection of the innocent offspring, and not for 
their punishment on account of sins committed 
by their parents, is shown by the cases of Wright 
v. Lore, 12 Ohio St. 619; Morris v. Williams, 39 
Ohio St. 554. If the purpose of our law is to 
punish the bastard children for the errors of the 
parents, to be consistent the children should be 
prevented from inheriting from the mother as 
well as the father after the marriage of the parents. 
It is said that the mother is always known, but the 
father is not. But when the father marries the 
mother, and recognizes and acknowledges the 
children as his own, he thereby makes himself 
known, and thereafter there is no more reason for 
denying inheritance to them from him than from 
the mother. 

‘‘Again, the weight of authority in this country 
is in favor of the defendant in error. Carroll v. 
Carroll, 20 Tex. 731; Hawbecker v. Hawbecker, 
43 Md. 516; Blythe v. Ayres, 96 Cal. 532, 31 Pac. 
Rep. 915; Schouler, Dom. Rel. 226; Sutphin v. 
Cox, 1 Western Law Monthly, 346. Opposed to 
these authorities is the case of Sams v. Sams’ 
Admr., 85 Ky. 396, 3S. W. Rep. 593. That case 
is cited by Pingrey on the’Law of Real Property 
(section 1143); by Ballard on the Law of Real 
Property (section 4175); Cope v. Cope, 137 U.S. 
682-685, 11 Sup. Ct. Rep. 222; Latin Maxims and 
Phrases, by John Trainer, 450; Rap. & L. Law 
Dict. 118; the Law of Persons and Property, by 
Dwight, 257. The only adjudged case is Sams v. 
Sams’ Admr., supra, and all the citations and 
references are to that case, and most of them refer 
to the case in language indicating a doubt as to 
its soundness.”’ 








PRIVILEGES AND IMMUNITIES OF 
STATE CITIZENSHIP. 


Article 4, section 2, of the constitution of 
the United States, provides that ‘‘the citizens 
of each State shall be entitled to all the priv- 
ileges and immunities of citizens of the sev- 
eral States.’’ This clause was doubtless con- 
densed from art. 4, sec. 1; of the Articles of 
Confederation of 1778, which provided that 
‘tthe people of each State should enjoy in any 
other State all the privileges of trade and 
commerce, subject to the same duties, imposi- 
tions and restrictions, as the inhabitants 
thereof respectively.’’ 
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1. Who are the Citizens Within the Mean- 
ing of this Clause?—(a) Corporations, ever 
since Paul v. Virginia (1869), have been held 
not to be citizens within the purview of this 
constitutional protection. A corporation be- 
ing the creature of local law can have no legal 
existence beyond the limits of the State where 
it is created, its recognition in other States: 
depending upon comity exercisable at the dis- 
cretion of such other State.! 

(b) Joint Stock Companies, that have the 
essential elements of a corporation—distinct- 
ive and artificial name, of suing and being 
sued by the name of one of its directors, per- 
petual succession by transmission of shares, 
and the right to sue or be sued by its share- 
holders—is deemed to be a corporation, al- 
though the act creating the company may ex- 
pressly declare that it shall not be so deemed.? 

(c) ‘‘Lloyd’s Associations’’ have caused 
much judicial discussion in respect to their 
character, with the result of variant rulings. 
In Ohio and Illinois it is held that such asso- 
ciations are so far possessed of the attributes 
of corporations that they will be classed as 
such: artificial name; the interest of each 
member made transferable, the assignee tak- 
ing the place of the transferrer, thus giving 
perpetuity.’ 

In Georgia the court, waiving an analysis 
of their constitution, has assumed them to be 
unincorporated associations.‘ In Florida the 
supreme court held, on demurrer which ad- 
mitted the non-corporate character of the as- 
sociation in question, that an act of that State 
which required that any company, firm or in- 
dividual, not of Florida, should be possessed 
of at least $150,000, etc., without making 
like requirements of companies, firms and in- 
dividuals of Florida, was a discrimination 
against citizens of other States.° 

(d) Partnerships.—A citizen of one State 
has the right, under this clause of the consti- 
tution, to form a partnership for the purpose 


18 Wall. 168; Ducat v. Chicago, 10 Wall. 410, 415; 
Liverpool Co. v. Massachusetts, 10 Wall. 566, and 
numerous cases in accord. 

2 Liverpool Ins. Co. v. Oliver, 10 Wall. 566; Oliver 
v. Insurance Co., 100 Mass. 531; People v. Wemple, 52 
Hun, 442. 

8 Greene v. People (Ill.), 21 N. E. Rep. 605; State v. 
Asherman (Ohio), 24 L R. A. 300. See later case, 
Barnes v. People, 168 Ill. 425. 

4 Fort v. State, supra. 

5 Florida v. Board of Ins., 37 Fla. 564. 





of conducting a lawful business in another 
State.® 

(e) Isa resident of a given State entitled 
to the privileges and immunities of a citizen 
of another State; orisa citizen of a given 
State entitled to the privileges and immunities 
of the resident of another State? 

The Court of Appeals of New York holds 
that the right of a non-resident to sue a non- 
resident in the courts of that State is not one 
of the privileges and immunities granted to 
the citizens of the several States, and that the 
local statute (denying the right of action) 
there in question was not obnoxious to this 
section of the constitution, its discrimination 
not being between citizens, but between resi- 
dents and non-residents.’ The contrary is 
held in Michigan and other States, as we shall 
hereinafter notice. 

The Supreme Court of the United States 
seems not to have passed upon the question 
directly. In the case of Ward v. Maryland,® 
a Maryland statute then under consideration 
discriminated against persons who were not 
‘‘permanent residents’’ of that State. Mr. 
Evarts, for plaintiff in error, there argued 
that the statute ‘‘makes the discrimination 
rest upon the very fact which alone deter- 
mines, in cases of citizens, whether a person 
is or is not a citizen of one State or another, 
to-wit: permanent residence in a State.’’ And 
the decision in that case, by fair inference, is 
based upon a construction of the term ‘‘per- 
manent resident.”’ 

The latest deliverance of that court is in 
the cause of Blake v. McClung (December, 
1898, not yet reported), in which the court 
passed upon a statute of Tennessee which un- 
dertook to give to creditors ‘‘residing in Ten- 
nessee priority, in the distribution of assets 
of an insolvent foreign corporation doing busi- 
ness in that State, over simple contract cred- 
itors residing in other States and countries.” 
The supreme court ruled against an argument 
in support of this to the effect that the pri- 
ority was not given to citizens of Tennessee, 
but only to residents, and that citizens of 
other States were not subjected to the prior 
right—only non-residents. The Supreme 
Court of the United States said, Harlan, J., 
delivering the opinion: ‘‘The suggestion is 

6 Oliver v. Washington Mills, 11 Allen (Mass.), 280. 


7 Robinson v. Oceanic, etc. Co., 112 N. Y. 315. 
812 Wall. 421. 
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made that as ‘the statute only refers to resi- 
dents, there is no occasion to consider whether 
it is repugnant to the provision of the national 
constitution relating to citizens. We cannot 
accede to this view. The record shows that 
the litigation proceeded throughout upon the 
theory that the plaintiffs in error, Blake, and 
persons composing the firm of Rogers, Brown 
& Co., were citizens of Ohio, in which State 
they resided, transacted their business and 
had their offices, and the plaintiff in error, 
the Hall Coal and Coke Co., was a corpora- 
tion of Virginia. The intervening petition of 
the individual plaintiffs in error, as we have 
seen, states that they were residents of Ohio, 
engaged in business in that State, their resi- 
dence, offices and places of business being in 
the city of Cincinnati, and that they were 
citizens of the United States and not citizens 
of Tennessee. Although these allegations 
might not be sufficient to show that those par- 
ties were citizens of Ohio within the meaning 
of the statute regulating the jurisdiction of 
the Circuit Courts of the United States (Rob- 
ertson v. Cease, 97 U. S. 646), they may be 
accepted as sufficient for that purpose in the 
present case, no question having been made 
in the State court that the individual plaint- 
iffs in error were not citizens but only resi- 
dents of Ohio. Looking at the purpose and 
scope of the Tennessee statute, it is that the 
words ‘residents of this State’’ refer to those 
whose residence in Tennessee was such as in- 
dicated that their permanent home or habita- 
tion was there, without any present intention 
of removing therefrom, and having the inten- 
tion when absent from the State to return 
thereto ; such residence as appertained to and 
iuhered in citizenship. And the words in the 
same statute, ‘‘residents of any other country 
or countries,’’ refer to those whose respective 
habitations were notin Tennessee, but who 
were citizens, not simply residents, of some 
other State or country. It is impossible to 
believe that the statute was intended to apply 
to creditors of whom it could be said that they 
were only residents of other States, but not 
to creditors who were citizens of such States. 
The State did not intend to place creditors, 
citizens of other States, upon an equality with 
creditors, citizens of Tennessee, and to give 
priority only to Tennessee creditors over cred- 
itors who reside in, but were not citizens of 
other States. The manifest purpose was to 





give all Tennessee creditors priority over all 
creditors residing out of that State, whether 
the latter were citizens or only residents of 
some other State or country. Any other in- 
terpretation of the statute would defeat the 
object for which it was enacted.’’ In short, 
the United States Supreme Court construes 
the word resident in the statute to mean 
permanent resident, and the same result was 
reached, as we shall see later, as in the case of 
Ward v. Maryland, supra, the discrimination 
held to be one inhibited by the constitutional 
provisionin question. What,would have been 
the ruling had the Tennessee statute given the 
priority in terms to temporary residents of 
Tennessee? See in this connection the able 
dissenting opinion of Mr. Justice Brewer, in 
which the chief justice concurred. 

2. What are Privileges and Immunities 
Within the Meaning of this Clause?—The 
Supreme Court of the United States says: 
‘*We do not deem it needful to attempt to de- 
fine the meaning of the word privileges in this 
clause of the constitution. Itis safer, and 
more in accordance with the duty of a judicial 
tribunal, to leave its meaning to be determined, 
in each case, upon a view of the particular 
rights asserted and denied therein.’’® 

Mr. Justice Washington had, at circuit, 
used this language in another case: ‘‘We 
feel no hesitation in confirming these expres- 
sions to those privileges and immunities which 
are, in their nature, fundamental; which be- 
long, of right, to the citizens of all free gov- 
ernments, and wLich have, at all times, been 
enjoyed by the citizens of the several States, 
etc.’ ‘*The constitution forbids only such 
legislation affecting citizens of the respective 
States, as willsubstantially or practically put 
a citizen of one State in a condition of alien- 
age when he is within or when he removes to 
another State, or when asserting in another 
State the rights that commonly appertain to 
those who area part of the political com- 
munity, known as the people of the United 
States, by and for whom the government of 
the Union was ordained and established.’’4 

(a) Security for Costs.—It is held that, 
notwithstanding this clause of the constitu- 


® Conner v. Elliott, 18 How. 591, 593; Ward v. Mary- 
land, supra. 

10 Corfield v. Coryell, 4 Wash. C. C. 871, 880; Paul 
v. Virginia, supra; Cole v. Cunningham, 133 U. S. 113; 
Slaughter-house Cases, 16 Wall. 77. 

11 Blake v. McClung, supra. 
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tion, a State may require a non-resident, al- 
though a citizen of another State, to give a 
bond for costs, although such a bond be not 
required for a resident. ‘‘Such a regulation 
of the internal affairs of a State cannot be 
reasonably characterized as hostile to the 
fundamental rights of citizens of other 
States.’’'? It cannot be denied that there 
is, in such case, a discrimination, but the 
zonstitutional provision is apparently con- 
strued to inhibit only the denial of substan- 
tial privileges. 

(b) Statutes of Limitation.—Statutes which 
give residents a longer time within which to 
bring action than is granted to non-residents 
have been upheld. There is a discrimination, 
but ‘‘there is, in fact, a valid reason for the 
discrimination.’’® However, it seems that 
the period of limitation must itself appear to 
the supreme court to be reasonable. 

(c) Attachment Based on Non-residence.— 
Statutes may validly prescribe non-residence 
in the State of suit as the ground for attach- 
ment of property."* But is the discrimina- 
tion unconstitutional when the right to attach 
on this ground is given to residents and de- 
nied to non-residents, or when denied to resi- 
dents of the same State as the debtor? 

(d) Right to Maintain Actions.—There 
can be no doubt but that the right to institute 
and maintain actions in the courts of a State 
is one guaranteed by this provision to citizens 
of other States. In Cole v. Cunningham, 
supra, the United States Supreme Court says 
that this clause ‘‘includes the right to insti- 
tute actions.’’ And in Blake v. McClung, 
supra, the same court says: ‘‘A State can- 
not forbid citizens of other States from suing 
in its courts, that right being enjoyed by its 
own people.’’ 

As we have seen, the New York Court of 
Appeals has held, in Robinson v. Oceanic 
Navigation Co., supra, that this right may be 
denied to residents of other States, the stat- 
ute there in question refusing remedy in the 
courts of New York to a non-resident of New 
York on a cause of action arising out of the 


12 Chemung Bank v. Lowery, 93 U. S. 72; Beardsley 
v. Southward, 3Green (N. J.), 171; Heyman v. Bayne, 
83 Ill. 258. 

13 Campbell v. Morris, 3 H. & M. (Md.) 583; Pyrolu- 
site Co. v. Ward, 73 Ga. 491; Kincaid v. Francis, Cooke 
(Tenn.), 49; Reid v. Mickles (Tex.), 29 S. W. Rep. 564; 
Marsh v. Steele, 9 Neb. 97, 10 Cent. L. J. 299. 

14 Cafrode v. Gartner, 79 Mich. 332, 30 Cent. L. J. 
482; Davis v. Pierse, 7 Minn. 13. ’ 





State. But the opinion was rested upon the 
point that ‘‘residents’’ of other States are not 
protected as ‘‘citizens,’’ and it was not there 
determined whether the right to bring such 
suit is one within the term ‘‘privilege.’’ 
However, several courts have decided that a 
citizen of another State may sue a non-resi- 
dent of the State of the former on such a 
cause of action.” 

The question is a mooted one, and a full 
discussion of the authorities may be found in 
a monographic note—Eingartertner v. IIli- 
nois Steel Co. (Wis.),59 Am. St. Rep. 869— 
to which the reader is referred. 

It is conceived that when the Supreme 
Court of the United States comes to pass 
upon the exact question, it will hold that it is 
not unreasonable or unconstitutional in a 
State to protect its courts from the burden of 
litigation when both plaintiff and defendant 
are non-residents and non-citizens, and the 
subject-matter of litigation does not by any 
fair inference arise within the State of the 
forum. If a plaintiff has a constitutional 
right to bring his suit upon any cause of ac- 
tion in any State where process may be served 
upon the defendant or his property attached, 
it is not difficult to imagine a state of facts 
where such plaintiff may, by exercising his 
option as between the many States, choose 
that one for waging his contest in which the 
course of adjudication or administration is 
most favorable to him. The right to main- 
tain such suit did not exist prior to, nor does 
it exist independent of, this constitutional 
provision.’® 

(e) Fishing Rights.—The fisheries of 4 
State are under the exclusive control of the 
State, and a citizen of another State is not 
entitled to invoke this clause and share in 
their use. The right is that of the people of 
the State where the fisheries are located, and 
comes not from citizenship alone, but from 
their citizenship and property combined.” 

(f) Exercise of Electoral Franchise.—A 
State may, by rule uniform in its operation 
as to citizens of the several States, require 
residence witbin its limits for a given time 
before a citizen of another State, who be- 


15 Cafrode v. Gartner, 79 Mich. 332; Jackson vy. But- 
ler, 8 Minn. 117. 

16 59 Am. St. Rep. 870. 

17 McCready v. Virginia, 94 U. S. 395; Corfield v. 
Coryell, 4 Wash. C. C. 880; People v. Lowndes, 130 N. 
Y. 455. 
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comes a resident thereof, shall exercise the 
right of suffrage or become eligible to office.'® 

(g) License Tax.—Discrimination in re- 
spect of license taxes between permanent 
residents and non-residents is in violation of 
this clause." 

(h) Rate of Taxation.—A State may not 
discriminate against non-residents in fixing 
rate of taxation on property.” And the de- 
duction of debts allowed to residents must be 
likewise allowed to non-residents.” 

(i) Cattle Regulations.—A statute declar- 
ing it to be unlawful to bring sheep into the 
State without first having them dipped, and 
discriminating against persons who may de- 
sire to bring sheep into the State in favor of 
those who have sheep in the State, is repug- 
nant to this constitutional provision.” But 
there is no denial of any privilege to citizens 
of other States by a statute which inflicts a 
penalty on any person (including residents) 
who allows diseased cattle from another State 
to run at large.” 

(j) Dower and Exemptions.—It seems 
that exemptions” and dower rights may be 
made to depend upon residence and dis- 
allowed to non-residents, though the points 
have never been ruled by the United States 
Supreme Court.” 

(k) Right to Take Title to Property as 
Trustee.—The Supreme Court of Indiana has 
decided that a statute of that State which 
provided that it should be unlawful for any 
person to nominate any person a trustee in a 
deed or mortgage who shall not be at the 
time a bona fide resident of the State, and 
that it should be unlawful for any non-resi- 
dent to act as such trustee, was in conflict 
with this clause of the constitution.” 

(1) The Right to Share in Insolvent Es- 
tates.—As respects insolvent estates of indi- 
viduals, it has been held that if a State should 


1s Blake v. McClung, supra. 

19 Ward v. Maryland, supra; Bliss’ Petition, 63 N. 
H. 135; State v. Lancaster, 63 N. H. 267; McGuire v. 
Parker, 32 La. Ann. 882. 

20 Oliver v. Washington, 11 Allen (Mass.),'280; Wiley 
v. Panuer, 14 Ala. 627; Farmington v. Downing, 67 N. 
H. 240. 

21 Sprange y. Fletcher, 69 Vt. 69. 

22 State v. Duckworth, 39 L. R. A. 365. 

23 Kimmish v. Ball, 129 U. S. 217, 28 Cent. L. J. 254. 

24 Talmadge v. Talmadge, 66 Ala. 199. 

25 Buffington v. Grover, 46 Kan. 730; Haskill v. An- 
dros, 4 Vt. 611; Bennett v. Hams, 51 Wis. 251. 

26 Robey v. Smith, 37 Cent. L. J. 211. To same effect, 
Farmers’ Co. v. Ry., 27 Fed. Rep. 146. 





attempt, by statute regulating the distribu- 
tion of the property of such, preferring its 
own citizens, such discrimination would be 
unconstitutional. 

And the Supreme Court of the United 
States, in the latest case on the question, 
holds a statute of Tennessee to be repugnant 
to this section of the constitution because it 
gave to creditors of an insolvent foreign cor- 
poration located in that State priority over 
non-resident individuals, but that priority 
was upheld so far as non-resident American 
corporations were concerned, they not being 
entitled to invoke the protection of the clause, 
not being ‘‘citizens,’’ as we have seen above. 
The court said: ‘‘The statute did not make 
it a condition of the right of the British cor- 
poration (insolvent) te come into Tennessee 
for purposes of business that it should at the 
outset deposit with the State a fixed amount 
to stand exclusively or primarily for the pro- 
tection of its Tennessee creditors. It allowed 
that corporation, after complying with the 
terms of the statute, to conduct its business 
in Tennessee as it saw fit, and did not attempt 
to impose any restrictions upon its making 
contracts with, or incurring liabilities to, citi- 
zens of other States. It permitted that cor- 
poration to contract with citizens of other 
States, and then, in effect, provided that all 
such contracts should be subject to the con- 
dition (in case the corporation became in- 
solvent) that creditors residing in other States 
should stand aside, in the distribution by the 
Tennessee courts of the assets of the corpo- 
ration until creditors resident in Tennessee 
were fully paid. * * * In other words, 
so far as Tennessee legislation is concerned, 
while this corporation could lawfully have 
contracted with citizens of other States, those 
citizens cannot share in its general assets 
upon terms of equality with citizens of that 
State. If such legislation does not deny to 
citizens of other Stafts, in respect of matters 
growing out of ordinary transaction of busi- 
ness, privileges that are accorded by it to 
citizens of Tennessee, it is difficult to per- 
ceive what legislation would affect that re- 
sult.’’27 

(m) Marital Rights.—It is not a ‘‘privilege 
of citizenship’’ that a widow who was mar- 
ried and was,living in another State should 
have the same rights to property in a given 


27 Blake v. McClung, supra. 
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State as the laws of that State gives when the 

marriage was contracted, or the spouse lives 

in that State. Each State is at liberty to 

regulate such rights according to its own 

views of policy.” Samuet C. WILLIAMs. 
Johnson City, Tenn. 


28 Conner v. Elliott, 18 How. 591. 








CRIMINAL LAW — ILLEGAL DISINTERMENT— 
FORMER JEOPARDY. 


STATE v. MAGONE. 
Supreme Court of Oregon, April 3, 1899. 


Acquittal on trial for the malicious destruction of 
personal property of another, under Hill’s Ann. Laws, 
§ 1779, is no bar to a prosecution for the illegal disin- 
terment of a human body or the remains thereof, un- 
der section 1875, though the former prosecution re- 
lated to the casket in which it was inclosed. 


WOLVERTON, C. J.: The only question pre- 
sented by the appeal is whether the acquittal of 
defendant upon the charge or indictment for ma- 
licious destruction of personal property is a bar 
to the prosecution on the second trial, under the 
indictment for illegal disinterment. The injury 
to the coffin was accomplished by the defendant 
while in the act and during the course of the dis- 
interment and removal of the body of the late W. 
S. Ladd, for which offense the defendant was in- 
dicted and convicted. While the judgment in the 
latter case was in force, the defendant was put on 
his trial for the injury to the coffin. ‘To the in- 
dictment therein preferred he interposed the plea 
of former conviction of the same offense, refer- 
ring to the judgment then standing against him 
for the illegal disinterment, and in this he was 
successful before the jury. Now, the judgment 
in the case at bar. having been reversed on the 
former appeal, the defendant, upon his second 
trial, by leave of the court, interposed a plea of 
former acquittal, because of his acquittal upon the 
charge of malicious injury to personal property, 
and it is urged that the court erred in not giving 
effect to the plea. The case presents a novelty 
in logic. and, at first blush, would seem to pre- 
sent the non-logical fallacy of petitio principii. In 
the first instance, it is said the defendant ought 
to be acquitted because*he has been convicted 
upon another indictment for the same offense; 
and, in the second, that the defendant ought to be 
acquitted because he has heen acquitted of the 
same offense; and yet the indictment to which the 
plea of autrefois acquit is interposed is the same 
upon which the former conviction was had, which 
conviction formed the basis of his plea of autre- 
fois convict. But, however the logic may strike 
one, we presume that,if the defendant has se- 
cured an acquittal upon a mistrial for the same 
offense, the acquittal would furnish ground for 
the plea of autrefois acquit upon the retrial in the 





cause wherein the mistrial was had; for we must 
not lose sight of the constitutional guaranty that 
‘no person shall be tried twice for the same of- 
fense.’’ Both the plea of former conviction and 
former acquittal are founded alike upon that 
great principle and fundamental maxim of crim- 
inal jurisprudence that no man shall be twice put 
in jeopardy for the same offense. This is one of 
the ancient and well-established principles of the 
common law, and the constitutional guaranty was 
wisely designed to sanction its enforcement. Com. 
v. Roby, 12 Pick. 496. 

There is not only a seeming, but irreconcilable, 
conflict in the authorities touching what elements 
or ingredients, and the nature thereof, are requi- 
site to constitute what is termed in book lore ‘‘the 
same offense,’’ and we will not at this time at- 
tempt the bootless task of reconciling them. Mr. 
Chief Justice Bean, in State v. Howe, 27 Oreg. 
138, 44 Pac. Rep. 672, says: ‘Many tests have 
been announced by which the question as to when 
the offense is the same can be determined, but 
their application must necessarily depend largely 
upon the facts of each particular case.’* Coming 
to the present controversy, Biddell, J., in State v. 
Elder, 65 Ind. 282, laid down arule which has 
impressed us as sound, and from which one may 
be adduced appropriate and applicable to its so- 
lution. Hesays: ‘*When the same facts consti- 
tute two or more offenses, wherein the lesser of- 
fense is not necessarily involved inthe greater, 
and when the facts necessary to convict on a sec- 
ond prosecution would not necessarily have con- 
victed on the first, then the first prosecution will 
not be a bar to the second, although the offenses 
were both committed at the same time and by the 
same act.’’ And this he supports by a strong ar- 
ray of authorities. ‘The rule was formulated in a 
case wherein the defendant was first tried for the 
greater offense, and his acquittal thereof was 
pleaded as a bar to atrial onthe lesser. We have 
here the reverse of the proposition; but it must be 
conceded that the rule should apply with even 
greater force, as, if the greater crime does not bar 
the less, the less ought not to be permitted to bar 
the greater. Mr. Freeman, in his learned mono- 
graphic note to Roberts v. State, 58 Am. Dee. 
540, states the rule in general form as follows: 
‘*Where. out of the same act, offenses of a differ- 
ent nature arise, susceptible of distinct and char- 
acteristic proof, they constitute distinct offenses, 
and the defendant may be tried twice, or as many 
times as there are such distinct offenses.’’ As 
illustrative of the rule, see State v. Gapen (Ind. 
App.), 45 N. E. Rep. 678, wherein it is held that 
“to try one for selling liquorin quantities less 
than a quart without a license permitting it, after 
an acquittal on a prosecution for selling to an in- 
fant founded on the same sale, is not putting bim 
twice in jeopardy ‘for the same offense.’ So, in 
State v. Gapen (Ind. App.), 47 N. E. Rep. 25: 
‘*A person is not putin jeopardy twice ‘for the 
same offense’ where he is acquitted on the charge 
of selling liquor to a minor and is subsequently 
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tried for a sale without a license; the proof nec- 
essary to convict of the offense charged in the sec- 
ond prosecution not being sufficient to convict in 
the first prosecution, though the offenses were 
committed by one act.”’ So, also, in Dominick v. 
State, 40 Ala. 680: ‘‘An acquittal under an in- 
dictment for the larceny of goods is no bar toa 
subsequent prosecution for obtaining the goods 
by false pretenses, although the same evidence is 
adduced by the prosecution in each case.’? And 
in State v. Ross, 4 Lea, 442, it is decided that ‘‘a 


_ plga of former conviction for the unlawful dis- 
‘tuxbance of a religious assembly ‘by loud noise, 


profane discourses, and indecent behavior,’ is no 
defense to an indictment for an assault with in- 
tent to commit murder in the second degree by 
shooting at a person named with a loaded pistol, 
although the loud noise of the previous indict- 
ment may have been the report of the pistol in the 
shooting of the last indictment.’’ See, also, Irvin 
v. State, 7 Tex. App. 78; Morgan v. State, 34 Tex. 
677; Territory v. Willard (Mont.), 21 Pac. Rep. 
301; Ruble v. State, 51 Ark. 170,10 S. W. Rep. 
262; Blair v. State, 81 Ga. 629, 7 S. E. Rep. 855; 
State v. Wheeler, 62 Vt. 439, 20 Atl. Rep. 601; 
Wilson v. State, 24 Conn. 57; Freeland v. People, 
16 Ill. 380; State v. Martin, 76 Mo. 337. 

The two offenses with which we are at present 
dealing are quite distinct, one from the other. ‘‘If 
any person shall willfully and wrongfully dig up, 
disinter, remove, or convey away any human 
body, or the remains thereof,’’ the act constitutes 
an illegal disinterment (Hill’s Ann. Laws Oreg. § 
1875) ; while if be ‘‘shall maliciously or wantonly, 
in any manner or by any means, not otherwise 
particularly specified in this chapter, destroy or 
injure any personal property of another.”’’ he com- 
mits an entirely different crime. Hill’s Ann. 
Laws Oreg. § 1779. Now, itis perfectly patent, 
as was said by one of the witnesses, that it was 
possible for the defendant to have disinterred and 
stolen the body from the grave with the casket 
without breaking or mutilating it in the least, and 
the casket may have been injured without disin- 
terring the body. ‘The ingredients, or constitu- 
ent elements, of the two offenses are essentially 
different, and the same proof is not necessary for 
the establishment of the one which is essential to 
the support of an indictment for the other. It is, 
no doubt, true that, in proving the commission of 
one of these offenses, enough might be elicited 
from the witnesses to establish the other; but this 
could not make the two offenses one, in fact and 
inlaw. Teat v. State, 53 Miss. 439. 

In support of defendant’s contention, much 
reliance appears to have been placed upon 
the following language of Mr. Chief Justice 
Bean in State v. Howe, supra: ‘*The question 
is not so much whether the defendant has 
been tried for the same act, or whether the facts 
alleged in the second indictment would have war- 
ranted a conviction on the first, as it is whether 
he has been put ip jeopardy for the same offense, 
or some part or constituent element thereof.”’ In 





support of the position, a quotation is made from 
the note of Roberts v. State, 58 Am. Dec. 537, as 
follows: ‘The offenses charg2d in the two in- 
dictments must be substantially the same, or, as 
we shall see. they must be of the same nature or 
species, so that the proof of the one involves the 
proof of the other, or such that one is a part or 
constituent element of the other.”’ The term 
“constituent element,’’ when applied to crimes, 
signifies an essential or necessary ingredient; and 
when two offenses are so related as to have an 
essential or necessary ingredient common to both, 
and the proof of one involves the establishment of 
the other, then a conviction or acquittal of either 
is a bar to a prosecution for the other; so that the 
language upon which special stress is laid has 
relation, and can only apply, where there are 
different degrees of the same crime, such as 
murder in the first and second degree and man- 
slaughter, or where, from the very nature of the 
transaction upon which the charge or indictment 
is laid, the one offense cannot be committed with- 
out involving the commission of the other also, as 
is illustrated by the case of State v. McCormack, 
8 Oreg. 236. The defendant in that case was in- 
dicted for, and convicted of, the larceny of a sad- 
dle and bridle. Subsequently he was indicted for 
the larceny of a horse stolen at the same time and 
by the same act, and it was held that the transac- 
tion constituted but one crime. The constituent 
element of the one charge was the essential in- 
gredient in the other; hence there was but one 
offense. Wilcox v. State, 6 Lea, 571, is another 
illustration, wherein it was held that a conviction 
of robbery is a bar toan indictment for an assault 
to commit murder growing out of the same 
offense, as the assault and violence is a common 
element of both cases. 

The intended meaning of the language em- 
ployed becomes manifest if further recourse is had 
to the same monographic note of Roberts v. State, 
supra. The author says (page 545): ‘Every 
offense of the same generic class—tbat is, of the 
same nature—though varying in the degree of the 
offense growing out of the same transaction, must 
each contain the same common, essential ele- 
ments; and again, in establishing the less offense, 
all the circumstances of the transaction will be 
proved, and the whole offense committed will be 
placed before the jury. The acquittal will, there- 
fore, be, in effect, an acquittal of criminal liability 
in the whole transaction; while, if the conviction 
is for a less offense than that really committed, 
yet the State is certainly the delinquent party.”’ 
The term, ‘‘constituent element,’’ as a necessary 
ingredient, is therefore applied only to crimes 
consisting of two or more degrees, or where. by 
the necessary proof of one offense, another charge 
is established. Thus it is that the rule allowing 
the prosecution to ‘‘carve as large an offense out 
of a single transaction as he can, yet he must cut 
only once,’’ applies to different degrees or con- 
comitant parts of the same offense, and not to 
different and distinct offenses, and it is clear that 
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it can have no application to the caseat bar. The 
judgment of the court below will, therefore, be 
affirmed. 


Nore.—Recent Important Cases on What is ‘The 
Same Offense” Within the Law as to Former Jeopardy. 
—Where persons steal two animals, taking one from 
each of two different herds having different owners, 
and taking one about an hour after the otber, and 
driving both off together, there are two acts and two 
offenses, and an acquittal as to one is not an acquittal 
as to the other. State v. English (Mont.), 36 Pac. Rep. 
815. Under Cr. Code, sec. 25 (Gen. St. 1883, p. 298), 
declaring that involuntary manslaughter is killing, 
without intent, in the commission of an unlawful act, 
or a lawful act, which probably might produce sucha 
consequence, in an unlawful manner; provided, that 
where such involuntary killing happens in the com- 
mission of an unlawful act which naturally tends to 
destroy life, or in the prosecution of a felonious in- 
tent, it shall be murder—a conviction of involuntary 
manslaughter, consisting of killing M while shooting 
at W, may be pleaded as a former acquittal of an as- 
sault with intent to kill W, as it was necessarily found 
that, in committing the shooting, defendant was guilty 
of no violation of law. Carson v. People, (Colo. App.), 
36 Pac. Rep. 551. A conviction of robbery under an 
indictment alleging it to have been committed by as- 
sault, violence, and putting in fear of life or bodily 
injury, bars a prosecution for assault with intent to 
murder, in which the same violence and assault are 
relied on to sustain a conviction. Moore vy. State 
(Tex. Cr. App.), 255. W. Rep. 1120. A convictiop of 
a theft alleged to have been committed at the time of 
a burglary is nota bar to a subsequent prosecution 
for the burglary. Loakman v. State (Tex. Cr. App.), 
25 S. W. Rep. 22, 32 Tex. Cr. R. 563. An acquittal on 
a charge of theft, because the owner of the money 
parted with both the possession and ownership when 
be handed it to defendant, is no bar to another prose- 
cution for swindling the owner out of such money. 
Lewis vy. State (Tex. Cr. App.), 24.8. W. Rep. 906. A 
conviction for gambling is no bar to a prosecution for 
keeping a common gaming house. State v. Mosby, 53 
Mo. App. 571. An acquittal under an indictment 
charging burglary only, does not bar a subsequent in- 
dictment charging grand larceny. Bowen vy. State, 
(Ala.), 17 South. Rep. 335. Under an indictment for 
forgery, a pleain bar of a former acquittal for the 
forgery of a different note from the one set forth in 
the indictment is bad. Inman y. State (Tex. Cr. 
App.), 808. W. Rep. 219. Where two informations 
charge the same assault on the same person, oae with 
intent to kill, and the other with intent to rob. a con- 
viction on one information isa bar to a trial on the 
other. State v. Chinault (Kan. Sup.), 40 Pac. Rep. 
662. A conviction of assault with a deadly weapon 
will not support a plea of former conviction in a trial 
for carrying a concealed weapon. State v. Robinson 
(N. Car.), 21 8. E. Rep. 701. Where defendant, 
charged with keeping a disorderly house, pleads a 
formal acquittal, he must show that the offense of 
which he was acquitted was committed on the same day 
as that for which he was being prosecuted. Reed v. 
State (Tex. Cr. App.), 29 8. W. Rep. 1085. An ac- 
quittal under an indictment for theft, which alleges 
the owner as unknown, is a barto a prosecution for 
the theft of the same article under an indictment al- 
leging the true owner, provided the grand jury in the 
first case used due diligence to ascertain the name of 
the owner. F«nton vy, State (Tex. Cr. App.), 288. W. 
Rep. 537, 33 Tex. Cr. R. 633. A conviction of keeping 
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a common nuisance, namely, a tenement used for the 
illegal sale and illegal keeping for sale of intoxicating 
liquors, is no bar to a complaint for keeping intoxi- 
cating liquors on a day included in the time during 
which the nuisance was alleged to have been kept, 
with intent to unlawfully sell the same, though the 
evidence relied upon to prove the latter charge was a 
part of that in the former complaint. Commonwealth 
v. McCabe (Mass.), 40 N. E. Rep. 182. Where the 
same act of unlawful shooting results in the death of 
two persons, an acquittal on a trial for the murder of 
one of them bars a second prosecution for killing the 
other. Gunter v. State (Ala.),20 South. Rep. 682. 
Where one, in the same affray, shoots and kills one 
person, and by a second shot wounds another, an ac- 
quittal on trial of the first offense is no defense to a 
prosecution for the second. Gunter vy. State (Ala.), 
20 South. Rep. 632. An acquittal of persons prose- 
cuted under Code, sec. 3682, for compelling a woman 
to be defiled against her will, cannot be pleaded in 
bar of a prosecution of the same persons under Code, 
sec. 4087, for conspiracy to injure the person of the 
same woman, and to do an act injurious to public 
morals, though the indictment in the latter case is 
based on the same facts as those relied on in the 
former case. State v. Brown (Lowa), 64 N. W. Rep. 
277. Under Code, sec. 3985, making it a criminal of- 
fense to destroy, injure or secrete any goods or chat- 
tels of another, an indictment will lie for secreting 
and injuring a horse, though other sections of the 
Code prohibit “killing, maiming and disfiguring 
horses,’”? and ‘‘tormenting, beating, mutilating or 
overdriving of animals.”’ State v. Phipps (Lowa), 64 
N. W. Rep. 411. A plea of former acquittal is no de- 
fense to acts transpiring after the return of a former 
indictment. State v. Ingraham (Iowa), 65 N. W. Rep. 


152. Prosecution for adultery is not a bar to prosecu- 
tion for seduction under promise to marry. State v. 
Commonwealth (Ky.), 32 8S. W. Kep. 187. After a 


conviction for keeping a disorderly house, defendant 
cannot be convicted of the same offense on a date an- 
terior to the former indictment, as the offense is a 
continuing one. People v. Cox (Mich.), 65 N. W. 
Rep. 283. A prosecution against a public officer dur- 
ing his term for the conversion of a specific sum of 
public money is not a bar to an action for refusal to 
pay over at the expiration of his term money in his 
hands, unless it appears that both grew out of the 
same identical act or transaction. State v. Howe, 27 
Oreg. 188, 44 Pac. Rep. 672. An acquittal for arson 
under an indictment alleging the building burned to 
be that of C is a bar to a prosecution for the burning 
of the same building under an indictment alleging it 
to be the building of E, used by C for storing grain 
therein, as an indictment for arse» may allege the 
building to be the property of either the owner or the 
person in possession thereof. State v. Copeland (8S. 
Car.), 288. E. Rep. 980. An acquittal for rape does 
not bar a prosecution for incest arising from the same 
transaction. Stewart v. State (Tex. Cr. App.), 32 8. 
W. Rep. 766. A conviction of an assault with intent 
to murder bars a prosecution for robbery committed 
at the time of such assault. Herera vy. State (Tex. Cr. 
App.), 34 8. W. Rep. 943. Where, on the same expe- 
dition, there are several distinct larcenies, as taking 
the goods of one person at one place and of another 
person at another place, each taking is a separate 
crime, a prosecution for one of which does not bar 4 
prosecution for another, State v. Emery (Vt.), 34 Atl. 
Rep. 432. On trial for murder, where it was shown 
that a conspiracy of which defendant was a member 
resulted in .he killing of two men, proof of an ac: 


XUM 








ith 


oes 


ent 
ted 
Cr. 
pe- 
ing 
her 
‘ate 
ra 
Atl. 
wh 
ber 





XUM 


VoL. 48 


CENTRAL LAW JOURNAL. 


439 








quittal on a prosecution for the killing of one of the 
victims is not available as proof of acquittal on a 
prosecution for murder of the other, since the killing 
of each was a separate offense. State v. Robinson 
(Wash.), 12 Wash. 491, 41 Pac. Rep. 884. On the trial 
of an indictment charging defendant with larceny by 
means of false impersonation, the proof showed that 
the defendant had obtained the property by false pre- 
tenses, and the court dismissed the indictment, di- 
recting that defendant be held for obtaining goods 
under false pretenses. Held, that the judgment of 
dismissal under the former indictment, was not a 
former acquittal barring the prosecution of the charge 
of obtaining goods under false pretenses. State v. 
Reiff (Wash.), 45 Pac. Rep. 318. The fact that the in- 
formations in two criminal prosecutions against the 
same person differ as to the date of the offense charged 
will not prevent one of the prosecutions from operat- 
ing as a bar to the other, as the State is not limited in 
his proof to the date of an offense charged in its plead- 
ing, but is at liberty to establish the commission of 
the offense at any time within the statute of limita- 
tions. State v. Goff, 66 Mo. App. 491. A plea of 
former conviction under a city ordinance states no 
defense, where, under the ordinance, the act consti- 
tuted a different offense, or where the affidavit on 
which the former conviction was based was insufli- 
cient to charge an offense under the ordinance. Davis 
vy. State (Tex. Cr. App.), 88S. W. Rep. 616. A convic- 
tion of assault and battery will not bar a subsequent 
indictment for murder, where the person afterwards 
dies from the injuries. Hopkins v. United States, 4 
App. D. C. 430. A trial on an indictment for murder 
in the first degree, wherein the court instructed only 
for murder in the second degree and manslaughter, 
was not a bar to prosecution on a new indictment for 
murder in the first degree. State v. Billings (Mo. 
Sup.), 418. W. Rep. 778. Wherea person has been 
convicted or acquitted of larceny of property in 
another State, such conviction or acquittal is a bar to 
any proceedings against him under Gen. St. pars. 2559, 
2560, for bringing such alleged stolen property within 
the State. Hess v. Grimes (Kan. App.), 48 Pac. Rep. 
596. A prosecution for the theft of cattle, the prop- 
erty and in possession of P, is not a bar to a prose- 
cution for the theft of the same cattle from T. 
Wheelock vy. State (Tex. Cr. App.), 38S. W. Rep. 182. 
An acquittal of a charge of stealing a horse is not a bar 
to a prosecution for the taking of another horse from 
the possession of a different person at the same time 
and place. Wright v. State (Tex. Cr. App.),40S. W. 
Rep. 491. A record showing that defendant was con- 
victed of petit larceny, and sentenced by a justice of 
the peace to three months’ imprisonment, and that, 
on appeal, the county court, by consent, set aside 
the judgment, and ordered defendant to be con- 
fined for two months instead of three, conclusively 
shows a previous conviction for petit larceny, though 
such order did not specify the offense. Pryor v. 
Commonwealth (Va.), 268. E. Rep. 864. An informa- 
tion which charges defendant with uttering a forged 
note, and further alleges that the names thereon 
“were false and forged by the defendant, with intent 
then and there aud thereby feloniously, falsely, and 
fraudulently to defraud,” states only the crime of 
uttering a forged instrument, and does not preclude 
a subsequent information for forgery. Beyerline v. 
State (Ind. Sup.),45 N. E. Rep. 772. While the burn- 
ing of dwelling houses and the burning of barns are 
separate offenses under the statute, both are included 
in the crime of arson, as enlarged by statute (Shan- 
non’s Code, sec. 6529); and under an indictment con- 





taining two counts, one for burning a dwelling house 
and one for burning a barn, a verdict finding defend- 
ant ‘“‘guilty of arson as charged” is applicable to both 
counts, and does not acquit on the charge of burning 
the barn. State v. Fry (Tenn. Sup.), 39 S. W. Rep. 
231. An acquittal of jarceny is not a bar to prosecu- 
tion for breaking and entering. State v. Ingalls 
(Iowa), 68 N. W. Rep. 445. A conviction of common 
assault, on an information by the prosecuting attor- 
ney charging such offense only, and a payment of the 
fine, are a bar to a prosecution on indictment for felo- 
nious assault based on the same acts. State v. 
Hatcher, 136 Mo. 641,38 S. W. Rep. 719. The dis- 
missal, after hearing testimony, of an indictment for 
false swearing, alleged to have been committed by 
giving false evidence before a justice of the peace, is 
not a bar to a prosecution for the same offense alleged 
to have been committed by giving the same false evi- 
dence before a county judge, asa conviction could not 
have been had under the first indictment upon evi- 
dence of false swearing before the county judge. 
Turner v. Commonwealth, 42 S. W. Rep. 1129. Under 
an indictment for maliciously shooting at and wound- 
ing another with intention to kill (Ky. St. sec. 1166), a 
conviction “of shooting and wounding in sudden heat 
and passion” (section 1242) is valid as a lesser degree 
of the former offense, and a conviction under the latter 
section will bar a prosecution under the former. 
Williams v. Commonwealth, 43 S. W. Rep. 455. A 
dismissal upon the charge of illegal voting, under 
Rev. St. sec. 7047, is not a bar against prosecution, un- 
der section 2926w3, for falsely and fraudulently ob- 
taining registration at the same election. Jn re Dona- 
hue, 6 Ohio Dec. 389, 4 Ohio N. P. 296. An acquittal 
of a charge of slandering P in the presence of B and 
other persons is not a bar to a charge of slandering 
M on the same occasion, in the presence of B and other 
persons, where the language set up in the two indict- 
ments is entirely different. Collins v. State, 44S. W. 
Rep. 846. Where defendant fired one shot at four 
fishermen seated around their camp fire, and wounded 
all of them, a conviction under an indictment charg- 
ing an assault with intent to murder one of them is a 
bar to a subsequent prosecution for the same offense 
against the others. Sadberry v. State, 46S. W. Rep. 
639. Accused, who was acquitted of a charge of as- 
sault and battery upon one person engaged in a fight, 
was subsequently prosecuted for assault, upon another 
participant in the same fight, with intent to do great 
bodily harm, less than murder. Held, that the second 
trial was not for the same offense for which accused 
was previously tried, within the meaning of Const. 
art. 6, sec. 29, since the same blows did not constitute 
both offenses. People v. Ochotski, 73 N. W. Rep. 889. 
A trial under an indictment for uttering a forged in- 
strument is a bar to a prosecution upon the same facts 
for the offense of obtaining money and property by 
false pretenses. Huff v. Commonwealth, 42 8. W. 
Rep. 907. Anacquittal ona charge of passing a forged 
note will not bar a subsequent prosecution on a dif- 
ferent note, although used in the same transaction 
with the former note. Nichols v. State, 44S. W. Rep. 
1091. 


HUMORS OP THE LAW. 


While Frederic Remington was in the West he ob- 
served «@ well-executed portrait on the wall of a dark 
room in a cabin, and asked whose picture it was. 

‘That’s my husband,” said the woman of the house, 
carelessly. ‘‘But it is hung with fatal effect,” urged 
the artist. “So was my husband,” snapped the woman. 
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Judge Wheaton A. Gray, recently elevated to the 
supreme court commission, hearing a criminal case in 
Fresno, and on a warm day, at the end of a long har- 
angue by the prosecuting counsel, he noticed one of 
the jurymen asleep. As soon as the argument was 
completed, the judge addressed the jury in this pecu- 
liar manner: “Gentlemen of the jury, the prosecut- 
ing attorney has completed his argument; wake up 
and listen to the instructions of the court.” 
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1. ACTION — Abatement and Revival—Tort.—Under 9 


Pub, St. ch. 165, §1, providing that actions of tort for 
damage to the person shall survive, a cause of action 
for injury to one’s person from assault by another’s 
dogs survives.—WILKINS V. WAINWRIGHT, Mass., 53 N. 
E. Rep. 397. 

2. ADMINISTRATION—Certiorari—Parties.—In a pro- 
ceeding to review an administrator’s sale of land, per- 
sons purchasing from the grantee cannot be joined as 
parties.—ROY v. WHITAKER, Tex., 50S. W. Rep. 491. 

8. ADMINISTRATION—Digtribution—Collateral Attack. 
—In an action by a distributee of land, against a pur- 
chaser thereof, to compel specific performance, the 
decree of distribution cannot be attacked because the 
will was improperly construed.—WILLIAMS V. Marx, 
Cal., 56 Pac. Rep. 603 

4. ADMINISTRATION—Executor—Liquor License.—An 
executrix cannot appropriate to her own use the un- 





expired liquor license of testator.—IN RE MUELLER’S 
ESTATE, Penn., 42 Atl. Rep. 1021. 

5. ADMINISTRATION—Vendor’s Lien—Foreclosure.—A 
vendor’s lien may be foreclosed, and the land sold, 
though a subsequent purchaser is dead; the judgment 
of foreclosure not being one which must be certified to 
the probate court, and be paid in due course of sdmin- 
istration.—FERGUSON V. McCrary, Tex., 50S. W. Rep. 
472. 

6. ANIMALS—Injuries from Vicious Horse.—The man- 
ager of a stable maintained by a number of persons is 
the servant of any one of such persons, so that knowl- 
edge of the manager of the vicious character of a horse 
owned by such person, and kept in the stable, is im- 
puted to the owner.—BROWN V. GREEN, Del., 42 Atl. 
Rep. 991. 

7. BanKs—Insolvency—Stockholders.— Where an act 
incorporating a bank provides that each stockholder 
shall bs individually liable for the ultimate payment 
of the debts of said corporation to an amount equal to 
the amount of stock held by him, such liability, since 
the passage of the act of 1894, may be enforced by the 
receiver of an insolvent corporation, notwithstanding 
the act was passed subsequent to the act of incorpora- 
tion which fixed the liability. The provision of the 
subscquent act that such liability shall be considered 
as an asset of the bank, and enforced by the receiver, 
is remedial in its nature, does not affect any vested 
right of the creditor, and is applicable in this case.— 
MOORE V. RIPLEY, Ga., 32 8. E. Rep. 647. 


8. BANKRUPTCY—Assignment for Creditors.—A gen- 
eral assignment for the benefit of creditors, though an 
act of bankruptcy, and liable to be avoided by the sub- 
sequent adjudication of the ussignor as a bankrupt, is 
not void originally, but only voidable. It remains 
valid until such adjudication is made.—In RE Roma- 
now, U.S. D.C., D. (Mass.), 92 Fed. Rep. 510. 


9. BANKRUPTCY—Opposition to Discharge.—A failure 
to keep proper books of account in a business from 
which the bankrupt retired six years beforo the enact- 
ment of the bankruptcy law,is no ground of opposi- 
tion to his discharge, since such failure could not have 
been “in contemplation of bankruptcy,” within the 
meaning of section 14 of the act (30 Stat. 550).—IN RE 
Howtmay, U.S. D.C.,8. D. (lowa), 92 Fed. Rep. 512. 


10. BENEFICIAL ASS.CIATIONS — Interest of Benefi- 
ciary.—Under a by-law of a beneficial society, provid- 
ing that if all the beneficiaries selected by a member 
die before him, and he leaves no widow, the benefit 
shall go to his heirs, where a member’s wife, who is 
named in the certificate as beneficiary, dies before her 
husband, his heirs are entitled to the benefit, the wife’s 
interest not being such as could descend to her heirs. 
—SUPREMK COUNCIL AMERICAN LEGION OF HONOk V. 
GEKHRENBECK, Cal., 56 Pac. Rep. 640. 

ll. BILLS AND NOTES — Agency — Signature.—The 
maker of a note for a company’s indebtedness, which 
purports to be the personal obligation of the wauaker, 
except that it is signed by him as president of the com- 
pany, is individually liable, since the words ‘“Presi- 
dent,” etc., are merely descriptive of the person.— 
PRESCOTT V. H1Xon, Ind., 53 N. E. Rep. 391. 

12. BILLS AND NOTES—Corporations—Officers.— W here 
the treasurer of a manufacturing corporation, having 
possession of a note indorsed by him as such, presents 
it for discount on representations that he hus au- 
thority, as treasurer, to indorse and negotiate it, and 
he is personally known to the indersee to be such 
treasurer, the indorsee is ordinarily justified in ac- 
cepting such representation as proof of authority ; und 
hence, in an action on the note, in the absence of proof 
of actual want of authority, he need only show the in- 
dorsement, and representation of authority.—STAND- 
ARD CEMENT CO. V. WiNDHAM NAT. BANK, Coun., 42 
Atl. Rep. 1006. 

138. BILLS AND NOTES — Fraudulent Circulation.— 
Where the maker of notes intrusts them at short in- 
tervals to a person to have them discounted and the 
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proceeds returned, the mere fact of a failure to return 
the proceeds does not necessarily show that the notes 
were fraudulently put into circulation.—SHATTUCK V. 
ELDREDGE, Mass., 53N. E. Rep. 377. 


14. BILLS AND NOTES—Non-negotiable Notes.—Upon 
the trial of a suit on a promissory note containing no 
negotiable words, when the defendant has duly filed a 
plea of failure of consideration, and has introduced 
evidence tending to sustain such plea, it is error for 
the court to direct a verdict for the plaintiff, although 
it appeared that the plaintiff was a bona fide purchaser 
of the note, before due, and without notice of any de- 
fense thereto.—RYALS V. JOHNSON COUNTY SAV. BANK, 
Ga., 328. E. Rep. 645. 


15. BUILDING AND LOAN ASSOCIATIONS.— Where a build- 
ing and loan association sues in unlawful detainer for 
land bought in for the association at a trustee’s sale 
under a mortgage to the association, the facts that the 
money for which the mortgage was given was ad- 
vanced at a fixed premium; that the fines were com- 
pounded, being fines on fines; that the trustee who 
sold the property gave no notice of existing prior in- 
cumbrances in his advertisement; that he was an at- 
torney for the association, and also a director and 
stockholder therein, and procured the bidder to buy in 
the property for the association, cannot be urged as a 
defense, though they may be sufficient to entitle de- 
fendant to relief inasuit in equity.—Home Mort. BUILD. 
InG & LOAN ASSN. V. LEONARD, Miss., 25 South. Rep. 
351. 

16. CARRIERS—Live Stock—Exceptions from Risk.—A 
shipper of live stock by rail signing a bill of lading ex- 
cepting damages not resulting from the railroad com- 
pany’s negligence from the risk, does not have the 
burden of proving that a loss in progress of transpor- 
tation occurred by the company’s negligence, where 
he had no means of ascertaining how the loss occurred. 
—MITCHELL V. CAROLINA CENT. R. CO.,N. Car., 328. 
E. Rep. 671. 


17. CARRIERS—Negligence—Damages.—In an action 
against a railroad company for willful failure to trans- 
port plaintiff to the destination called for by her ticket, 
whether damages received by plaintiff from a storm 
which overtook her after leaving defendant’s depot 
were proximate or too remote was for the jury, de- 
pending on whether the storm was reasonably to be 
expected or extraordinary.—PICKENS V. SOUTH CARO- 
Lina & G. R. Co.,8 Car., 328. E. Rep. 567. 


18. CONSTITUTIONAL Law—Peddler’s License—Taxa- 
tion.—V. 8. ch. 198, declares that a person going from 
town to town, carrying to sell, or expose for sale, 
goods described, ‘which are the manufacture of this 
State,’’ and a person who brings such goods within 
the State, for sale at auction or otherwise, shall be 
deemed a peddler, and imposes a fine on a person be- 
coming a peddler, without license in force, for which 
he is required to pay a graduate fee, according to the 
manner in which he travels and what hecarries. Held, 
that the statute applied only to peddlers offering for 
sale goods manufactured within the State, and there- 
fore, since it imposes a discriminating tax on such 
goods in favor of foreign goods, is in derogation of 
Const. U. 8. Amend. 14, providing that no State shall 
deny any person within its jurisdiction the equal pro- 
tection of its laws.—STATE Vv. Hoyt, Vt., 42 Atl. Rep. 
973. 

19. CONSTITUTIONAL Law— Right to Jury Trial— 
Waiver.—Acts 1896, ch. 128, giving justices of the peace 
jurisdiction to try cases of petit larceny (which by 
Code, art. 27,§ 157, is panishable by confinement for 
not more than 18 months), is unconstitutional, since it 
deprives accused of a jury trial.—DANNER v. STATE, 
Md., 42 Atl. Rep. 965. 


20. CONTRACTS—Conditions Precedent—Performance, 
—A party suing for money deposited to guaranty per- 
formance of a condition precedent to the execution of 
acontract by him need not prove that he was able to 
or would have performed such condition, where, be- 





fore the expiration of an extension of the time allowed 
him for such performance, the other party repudiated 
such extension.—BROWN V. BINZ, Tex., 508. W. Rep. 
483. 

21. CONTRACTS — Fraud — Misrepresentations.—Mis- 
representation of a material fact, made by one of the 
parties toa contract, though made by mistake, and 
innocently, if acted on by the opposite party, consti- 
tutes legal fraud, and the party injured in consequence 
thereof may set up the damages thus arising in defense 
to an action uponthe contract.—WALTERS V. EAVES, 
Ga., 32 8. E. Rep. 609. 

22 CONTRACT—Lease of Newspaper Route.—Where a 
newspaper publishing company leases a newspaper 
route forone year, with a covenant to renew during 
the strict performance of the provisions of the lease, 
it may be required to renew for another year on the 
same terms, except asto the renewal.—MCKINNEY V. 
STATESMAN POB. Co., Oreg., 56 Pac. Rep. 651. 


23. CONTRACTS—Tender—Husband and Wife.—A man 
cannot allege his wife’s recalcitrance, to avoid the 
cousequence of failing to perform a lawful contract 
made on the assumption that she would join him in ex- 
ecuting a conveyance.—FRENZER V. DUFRENE, Neb., 
78 N. W. Rep. 719. 

24. CONTRACT OF AGENT — Ratification in Part.—One 
will net be permitted to adopt that part of a contract, 
made by his agent without any antecedent authority, 
which is beneficial to him, and repudiate the re- 
mainder. He must either adopt the whole or none.— 
MARTIN V. HUMPHREY, Neb., 78 N. W. Rep. 715. 

25. CORPORATIONS — Receivers — Appointment.— 
Where a receiver had been appointed to administer an 
insolvent corporation’s assets by a court of competent 
jurisdiction, the appointment, though erroneous, can- 
not be annulled in a cullateral proceeding by stock- 
holders to enjoin further proceedings in the case in 
which the receiver was appointed, and to recover pos- 
session of the assetsin the hands ofthe receiver.— 
NEUN V. BLACKSTONE BLDG. & LOAN ASSN., Mo., 50 S. 
W. Rep. 436. 

26. COUNTIES — Claims Against.—A claim against a 
county is an “action” when presented for allowance 
by the county court, entitling claimant to recover his 
filing fees paidto the clerk as a part of tke costs, under 
Sand. & H. Dig. § 787, providing that plaintiff in an ac- 
tion shall have judgment for costs against defendant 
when he recovers judgment.—JEFFERSON COUNTY V. 
PHILPOT, Ark., 508. W. Rep. 453. 

27. COUNTIES — Liability to Suit.—A county is not 
liable to suit unless made so by law; and this is true 
whether the alleged cause of action arises from the 
negligent performance of duties which the county au- 
thorities are compelled to perform, or a negligent dis- 
charge of duties voluntarily assumed in the exercise of 
a discretion vested in them by law.—MILLWOOD V. DE 
KALB COounrY, Ga., 32 8S. E. Rep. 577. 

28. CouRTS—Constitutional Questions — Record.—To 
determine whether a constitutional question was in- 
volved and passed upon bythe court, giving the su- 
preme court jurisdiction of an appeal, the record must 
be looked to, and not the briefs.—TOWN OF KIRKWOOD 
Vv. JOHNSON, Mo., 50S. W. Rep. 433. 

29. CRIMINAL Law—Appeal.—Under Code Cr. Proc. 
art. 884, providing that an appeal suspends all further 
proceedings in the lower court until the judgment of 
the appellate court is received there, the lower court 
cannot, at a subsequent term, amend the record by a 
nunc pro tunc entry of the recognizance, though the 
sureties be made parties in perfecting the entry.— 
QUABLES V. STATE, Tex., 50S. W. Rep. 457. 

30. CRIMINAL Law — Assault with Intent to Kill—In- 
tent.—In a prosecution for an assault with intent to 


| murder, the intent need not be established by direct, 


positive, and independent evidence.— BRYANT V. STATE, 
Wyo., 56 Pac. Rep. 596. 

31. CRIMINAL Law — Criminating Evidence.—Follow- 
ing the decision of this court in the case of Day v. 
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State, 63 Ga. 667, the evidence which was offered by the 
State, and admitted, showing that the accused, while 
not under legal arrest, had been compelled to put his 
hand in his pocket and surrender a pistol, thus dis- 
closing that he was violating the law, was not admis- 
sible on the trial of such person for the offense of car- 
rying concealed weapons, alleged to have been com- 
mitted on that occasion.—EVANs V. STATE, Ga., 328. E. 
Rep. 659. * 

382. CRIMINAL LAwW—Larceny—Possession.—A convic- 
tion for larceny will not be reversed on the ground 
that the evidence is insufficient to show that the prop- 
erty found in possession of accused wasthat which 
was taken, if there is evidence to support the finding 
ofthe jury.—STATE V. MINER, Iowa, 78 N. W. Rep. 679. 


33. CRIMINAL LAW—Murder—Malice.—Where one vol- 
untary fires a loaded pistol at another, without excuse, 
and not under circumstances of justification, and kills 
the person at whom he shot, the law will hold the 
slayer responsible for the consequences of his act. It 
conclusively presumes malice on the part of the slayer, 
and the grade of the homicide so committed will not 
be reduced to involuntary manslaughter, even if the 
intent of the slayer, under such circumstances, was to 
wound or cripple the deceased, and not to kill.— 
STOVALL V. STATE, Ga., 32S. E. Rep. 586. 


84. DamaGEsS—Breach of Contract of Sale.—The meas- 
ure of damages for breach of a contract to purchase 
goods to be manufactured by the seller, where the 
goods are not manufactured and ready for delivery at 
the time the seller is notified that they will not be ac- 
cepted, ifno materials have been purchased, and no 
labor expended toward their manufacture, is the dif- 
ference between the cost to the seller of their man- 
ufacture and delivery and the contract price, if such 
price is greatertbantheircost. If materials have been 
purchased, the difference between their market value 
and their cost, if the cost is greater, is to be added. If 
materials have been purchased, and labor has been 
expended toward their manufacture, the difference be- 
tween the market value of the partly finished articles 
and the cost of the materials andthe labor expended 
thereon, if the cost isthe greater, isto be added.— 
KINGMAN & CO. V. WESTERN MFG. CO., U. 8. OC. C. of 
App., Eighth Circuit, 92 Fed. Rep. 486. 


35. DAMAGES — Remoteness — Contract.—Damages 
based on the estimated rental value of houses that 
were not built are not recoverable in an action for 
breach of a contract to loan the plaintiff money to pay 
for their erection, by reason of which breach he was 
unable to build them, though the purpose for which 
the loan was to be made was understood between the 
parties, andthe defendant was to be secured on the 
houses when built.—LEVINSKI V. MIDDLESEX BANKING 
Co., U. 8. C. C. of App., Fifth Circuit, 92 Fed. Rep. 449. 


36. DEATH BY WRONGFUL ACT — Statutes.—Act June 
24, 1895 (P. L. 236), § 1, provides that any right of action 
which may hereafter come into being by reason of an 
injury wrongfully done to the person of another shall 
survive the death of the wrongdoer. Section 2 pro- 
vides that “every suit hereafter brought to recover 
damages” for injuries not resulting in death must be 
brought within two years from the injury. Held, that 
section 2is not limited to actions where the wrongdoer 
dies before suitis brought.—RODENBAUGH V. PHILA- 
DELPHIA TRACTION Co., Penn., 42 Atl. Rep. 953. 


37. DEED—Execution.—Husband and wife, grantors, 
testified that, when the wife signed a deed, it was en- 
tirely blank; the notary testified that the blanks were 
all filled ; and the grantee testified that there was some 
writing in it, but was not positive that it was all filled. 
There was no claim that some of the blanks were then 
filled, and others later. Held, that the grantors did 
not overcome the presumption that all blanks were 
filled before signing.—KILMER V. GALLAHER, Iowa, 78 
N. W. Rep. 685. 

38. DEEDS — Repugnant Clauses.—If two clauses in a 
deed are so repugnant to each other that they cannot 





stand, the first will be sustained, and the latter re- 
jected.—BLACKWELL V. BLACKWELL, N. Car., 328. E. 
Rep. 676. 

39. DOWER—Adverse Possession.—Adverse posses- 
sion will run against a widow’s right to dower where 
the person io possession claims adversely to, and not 
under, the husband.—BROwn Vv. MORRISEY, N. Car., 32 
S. E. Rep. 687. 

40. EJECTMENT BY PURCHASER OF SwAMP LAND.—Of 
two county patents to swamp land, both apparently 
regular, held by opposite parties in ejectment, on an 
issue at law the senior must prevail over the junior.— 
SIMPSON V. KILPATRICK, Mo., 50S. W. Rep. 435. 

41. EQUITABLE MORTGAGES —Estoppel.—The fact that 
an agreement purports to be a contract of sale, and 
that it recites that the vendor is the owner of the prop- 
erty, does not estop the purchaser from showing that 
the vendor acquired and holds the property merely as 
security ; and this, though the vendor is in possession. 
—PENINSULAR TRADING & FISHING CO. v. PACIFIC STEAM 
WHALING Co., Cal., 56 Pac. Rep. 604. 

42. EVIDENCE—Agency.—Agency cannot be estab- 
lished by the mere declarations of the alleged agent, 


, and in a proper case it is error not to so instruct the 


jury.—NORBERG V. PLUMMER, Neb.,78N. W. Rep. 708. 

43. EVIDENCE—Declarations of Bodily Suffering.—In 
an action for personal injuries, a witness may testify 
as to declarations of pain and suffering made by 
plaintiff after the accident.—CkKIPPEN V. CITY OF DES 
MOINES, Iowa, 78 N. W. Rep. 88. 

44. FEDERAL CouRTS—Jurisdiction—Action by Re- 
ceiver.—When the jurisdiction of a federal court iv an 
action by the receiver of a national bank depends 
solely on the official character of the plaintiff as such 
receiver, such jurisdiction is lost by a sale and transfer 
by the plaintiff of all his interest in the subject-matter 
of the litigation.—WEAVER v. KELLY, U. 8S. C. C. of 
App., Fifth Circuit, 92 Fed. Rep. 417. 

45. GIFTS OF LAND.—A parol gift of land, where fol- 
lowed by the donee’s actual possession and making 
improvements thereon, may be enforced notwithstand- 
ing the value of the use ofthe land was greater than 
the value of the improvements.—DOYLK Vv. FIRST NAT. 
BaNK OF WAMEGO, Tex., 50S. W. Rep. 480. 

46. HOMESTEAD—Right to Exemption.—Where a suit 
was brought in the court below by several persons, as 
the beneficiaries of a homestead, for the recovery of 
the alleged homestead property, and, after a judgment 
against them,a bill of exceptions was taken in the 
name of one of them only, and the names of the others 
appear in the record, the names of the plaintiffs omit- 
ted in the bill of exceptions may be inserted therein 
by an amendment thereto in this court, as plaintiffs in 
error.—BENNETT V. TRUST CO. OF GEORGIA, Ga., 32 S. 
E. Rep. 625. 

47. HUSBAND AND WIFé—Marriage—Extinguishment 
of Debts.—A debt due from a woman to a man is dis- 
charged by their marriage.—GOSNELL V. JONES, Ind., 
53 N. E. Rep. 381. 

48. HUSBAND AND WIFE—Wife's Separate Property.— 
Pub. St. ch. 147, § 7, forbidding actions at law between 
a husband and wife, and providing that it shall not be 
construed to authorize suits in equity between them, 
does not prevent a suit in equity by a wife to recover 
from her husband her separate property, which he had 
obtained from her by fraud and coercion.—FRANKEL V. 
FRANKEL, Mass., 53 N. E. Rep. 898. 

49. INJUNCTION—Contempt Proceedings.—In contempt 
proceedings for violating a decree enjoining the sale 
of intoxicating liquors, an information that defendant 
unlawfully sold liquors, either by himself or agent or 
servant, and that defendant made certain illegal sales, 
and also that he committed such acts as agent, suffi- 
ciently shows the violation of the decree by defend- 
ant.—BARTEL V. HOBSON, Iowa, 78 N. W. Rep. 689. 

60. INJUNCTION—Termination of Agency.—Equity will 
not enjoin one who has been agent of an insurance as- 
sociation, after the termination of the agency, from 
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using any legitimate means to influence policy holders 
of the association to forfeit their policies, or transfer 
their insurance to another association or company, 
when there is no contractual restraint from doing 
these things, and when,by so doing, he violates no 
business secret or trust which had been reposed in him 
because of his relation as agent.—STEIN V. NATIONAL 
LIFE ASSN., Ga., 32S. E. Rep. 615. 


51. INSOLVENCY—Rights of Domestic Creditors—Bs- 
toppel.—A proceeding was begun in North Carolina to 
wind up the affairs of an insolvent’ bank in that State, 
under which no creditors were to be preferred. Its 
creditors in South Carolina appeared, a receiver was 
appointed to collect and disburse its assets, and they 
shared in a partial distribution. Held, that they were 
estopped from claiming, in preference to foreign cred- 
itors, the proceeds of a real estate mortgage belonging 
to the bank, on which the receiver had obtained judg- 
ment in South Carolinu.—WILSON Vv. KEELS, 8S. Car., 32 
S. E. Rep. 702. 


52. INSURANCE—Agents—Application.—When an ap- 
plication for insurance, prepared and indorsed by one 
pretending to act for the company as its agent, is ap- 
proved by the company, anda policy issued thereon, 
the company cannot escape liability on the ground 
tliat there was no written certificate evidencing the 
appointment of such agent.—LANDES V. SAFETY MOT. 
Fink Ins. Co. OF LEBANON, Penn., 42 Atl. Rep. 961. 


53. INSURANCE — Condition against Incumbrance — 
Wuiver.—The delivery of an insurance policy, by an 
agent having authority to deliver or withhold it, with 
knowledge of an existing incumbrance on the prop- 
erty insured, is a waiver of a condition of the policy 
against incumbrances, which is binding on the com- 
pany as to such existing incumbrances.—LONDON & L. 
Firkk INS. Co. V. FISCHER, U.S. C. C. of App., Sixth Cir- 
cuit, 92 Fed. Rep. 500. 

54. INSURANCE—Warranty—Ownership.—Where, to a 
suit upon a policy of fire insurance, the defense is in- 
terposed that at the time the policy was taken out by 
the insured he was not the owner of the property 
thereby covered, the burden of satisfactorily establish- 
ing this contention rests upon the defendant, notwith- 
standing it may be incumbent upon the plaintiff, in 
order to make out a prima facie case, to show that the 
property in question, alleged to have been destroyed 
by fire, belonged to him at the time the same was 
burned.—MORRIS V. IMPERIAL INS. CoO., Ga., 32 8S. E. 
Rep. 595. 

55. JUDGMENTS —Conclusiveness—Collateral Attack.— 
The judgment of a court of general jurisdiction is con- 
clusively presumed to be correct, unless the record it- 
self of the judgment shows that the court did not have 
jurisdiction of the subject-matter of the action or of 
the person of defendant.—BUTLER V. SOULE, Cal., 56 
Pac. Rep. 601. 

56. JUDGMEST—Recitals as to Service.—Where a judg- 
ment recites service of process on defendant accord- 
ing to law,the burden is on one attempting to show 
want of service to overcome the presumption arising 
from the recitals. —FARNSLEY V. STILLWELL, Iowa, 78 
N. W. Rep. 678. 

57. JUDICIAL SALES—Rights of Purchaser.—A pur- 
chaser at a judicial sale cannot, in the absence of spe- 
cial circumstances, maintain an original action to en- 
join the enforcement of a prior lien of which he was 
ignorant at the time he acquired his title.—HaMMOND 
Vv. CHAMBERLAIN BANKING HOUSE, Neb., 78 N. W. Rep. 
718. 

58. LiBEL—Candidates for Office—Malice.—A will de- 
vising the possession, exclusive use, control and man- 
agement of lands during the devisee’s natural life gives 
her a life estate. Malice is implied from the publica- 
tion of a libel, though the person libeled was a candi- 
date for a public office.—AUSTIN Vv. HYNDMAN, Mich., 78 
N. W. Rep. 663. 

59. LIFE INSURANCE — Forfeiture — Notice.—Under 
Laws N. Y. 1877, ch. 821, providing that, before forfeit- 





ure ofa life policy, notice shall be adc@ressed to the 
person whose life ‘‘is insured,’ the notice must be 
given, not to the beneficiary, but to the person whose 
life is insured.—OSBORNE V. HOME LIFE INS. Co., Cal., 
56 Pac. Rep. 616. 


60. LIFE INSURANCE—Misrepresentations—Tender of 
Premiums Paid.—A life insurance company is not re- 
quired to tender back the premiums paid on a policy, 
to enable it to defend against an action thereon on the 
ground of fraudulent misrepresentations made inthe 
application, where by the terms of the policy such de- 
fense is permitted, and the premiums paid are for- 
feited, in case the fraud is discovered, and notice 
thereof given the insured, withintwo years from the 
date of its issuance, and such provision has been com- 
plied with, and no premiums thereafter received. In 
such case, where the fraud is established, the forfeit- 
ure may be enforced.—UNITED STATES LIFE INS. CO. Vv. 
SMITH, U.S. C. C.of App., Sixth Circuit, 92 Fed. Rep. 503. 


61. LIMITATIONS — Action by Administrators.—Lim- 
itations do not run against an action accruing for an 
injury done to the estate of a decedent after his death, 
and before the qualification of his legal representa- 
tives, until the expiration of one year from his death. 
—WILLIAM J. LEMP BREWING CO. v. La ROSE, Tex., 50 
S. W. Rep. 460. 


62. LIMITATIONS—Action for Breach of Warranty.— 
The four years allowed by statute in which to sue for 
breach of warranty of title to real estate begins to run 
when a judgmentis rendered against the warrantee, in 
an action by athird person totry the title.—HERR V. 
RODRIGUEZ, Tex., 50 S. W. Rep. 487. 


63. LIMITATIONS—New Promise.—A written communi- 
cation, referring to an account upon which the writer 
had been sued, and which was barred by the statute of 
limitations, will not, unless it contains a promise to 
pay, oran acknowledgment of liability, relieve the ac 
count from the barof the statute; and this is true, 
though such communication with reasonable certainty 
identifies the account in question as that upon which 
the action was brought.—RUDOLPH V. SELLERS, Ga., 32 
8. E. Rep. 599. 

64. MALICIOUS PROSECUTION — Probable Cause.—In 
an action for mualicious prosecution, plaintiff must 
show prosecution by defendant, that it was malicious, 
that it was without probable cause, and that the prose- 
cution had ended in acquittal._BRENEMAN V. WEST, 
Tex., 50S. W. Rep. 471. 

65. MASTER AND SERVANT — Fellow-servants.—Wbere 
an employee of arailroad company, riding on a hand 
car, strikes atanother, who, in an attempt to avoid the 
blow, pushes off a third employee, who is run over, the 
injury is not a willful one.—KINCADE V. CHICAGO, ETC. 
Ry. Co., lowa, 783 N. W. Rep. 698. 

66. MASTER AND SERVANT— Negiigence— Defective Ma- 
chinery.—Tbe fact that a master exercised due care in 
selection of aforeman does not relieve him from lia- 
bility for injuries to an employee where the injury was 
caused by the defective condition of the machinery.— 
JULIAN V. STONY CREEK RED GRANITE CO.,Conn., 42 
Atl. Rep. 994. 

67. MASTER AND SERVANT— Negligence — Fellow-serv- 
ants.—An employee of an electric light company, en- 
gaged in fixing lights in defendant hotel company’s 
premises, is not, as a matter of law, a fellow servant of 
defendant’s engineer, so as to prevent a recovery for 
injuries caused by the negligence of such engineer.— 
CONNELLY V. BOOTHBY HOTEL CQ., Penn., 42 Atl. Rep. 
1024. 

68. MASTER AND SERVANT—Negligence—Instructions. 
—In the trial ofa suit by an employee against a rail- 
road company, when the judge has correctly instructed, 
the jury on the subject ofthe burden of proofin the 
case, and as to what facts will raise a presumption of 
liability against the company, it is not error to omit to 
charge, in the same connection, the law on the subject 
of defendant’s theory that the injury was a mere acci- 
dent. It is sufficient if the law bearing on such theory 
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is elsewhere properly given by the judge in his charge. 
—RALEIGH & G. R. CO. v. ALLEN, Ga., 32 8. E. Rep. 622. 

69. MASTER AND SERVANT — Negligence — Rules.— 
Where arailroad company, through its superintend- 
ents in charge, bad made and enforced arule in its car- 
repair shop that employees working on or along any 
of the tracks in the shop should be given personal ne- 
tice when cars were to be moved on such track, it can- 
not be charged, by an employee who is injured by 
moving cars,and who had knowledge of such rule, 
with negligence in failing to establish proper regula- 
tions for the protection of the men, merely because the 
rule was not printed.—GRay V. SOUTHERN Ry. Co., U. 
8. C. C. of App., Sixth Circuit, 92 Fed. Rep. 491. 

70. MASTER AND SERVANT—Pleading—Amendment of 
Complaint.—A complaint by a brakeman against a rall- 
road company for injuries received in coupling cars, 
alleging negligence in using different systems of 
bumpers inthe coupiing of its trains, instead of the 
ordinary, improved bumper, cannot be amended, after 
the running of limitations, by charging negligence in 
having the bumpers loose and out of repair, since stat. 
ing a new cause of action.—Box Vv. CHICAGO, ETC. Ry. 
Co., Iowa, 78 N. W. Rep. 694. 

71. MECHANICS’ LIENS—Estoppel — Material-men.—A 
material man stated to the house owner, while the 
house was unfinished, thatthe principal contractor 
“had paid ali his bills as he had paid them last winter, 
—when the buildings were finished.” Held, that this 
did not estop him from asserting his lien for material 
furnished the contractor.—GREEN Bay LUMBER CoO. V. 
ADAMS, lowa, 78 N. W. Rep. 699. 

72. MECHANICS’ LIENS — Vested Rights.—When the 
lien of a material-man has, under the terms of the stat- 
ute, become fixed and secured, such lien is then a 
vested right, and no subsequent repeal or modification 
of the act under which it became fixed can destroy or 
modify such right.—WaTERS V. Dixtk LUMBER & MFG. 
Co., Ga., 32 8. E. Rep. 636. 

73. MONOPOLIES — Combination to Restrict Produc- 
tion.—At a convention of manufacturers of wvoden 
ware, in which 80 percent. of the production of the 
country was represented, a combination was formed 
for the purpose of restricting the production of wooden 
dishes throughout the country,and keeping up the 
price thereof. To this end it was expected and in- 
tended that all the factories would be brought under 
the control of a central organization, which was to 
regulate the prices. The articles to which the combi- 
nation related were such as are in common use. Held, 
that a contract made in pursuance of such combina- 
tion, by which a manufacturer was guarantied a cer- 
tain sum as dividends on his stock in the central com- 
pany, in consideration of the closing of his factory for 
a year, was contrary to public policy, and therefore 
ublawful, and would not be enforced by the courts.— 
CRAVENS V. CARTER-CRUME Co., U.S. C.C. of App., 
Sixth Circuit, 92 Fed. Rep. 479. 

74. MORTGAGES—Payment of Interest by Second Mort- 
gagee.—A national bank and two other banks, whose 
claims against a common debtor were secured by a 
second mortgage, agreed to pay the interest on a first 
mortgage, and then to bid in the land when sold under 
the mortgage. Held, that the national bank was en- 
titled to have the proceeds of foreclosure sale in excess 
ofthe first mortgage applied in payment of advance- 
ments made by it on the interest of the first mortgage, 
though a receiver was appointed for it, and the comps 
troller forbade his participating in buying in the land 
according to agreement.—WEADOCK Vv. NOEKER, 
Mich., 78 N. W. Rep. 669. 

75. MORTGAGES—Priority — Registration.—A second 
mortgage takes precedence over an unregistered mort- 
gage, though the second mortgagee had actual notice 
of the first mortgage when his mortgage was executed. 
—MCALLISTER V. PURCELL, N. Car., 32S. E. Rep. 715. 

76. MORTGAGES—Sale — Usury.—A power of saleina 
mortgage given to secure a debt in part usurious may 
be exercised, at least, tothe extent of collecting the 





principal, with lawful interest; certainly so when it is 
exercised with the acquiescence ofthe mortgagor.— 
MOSELEY V. RAMBO, Ga., 328. E. Rep. 638. 

77. MUNICIPAL CORPORATIONS — Change of Street 
Grade—Damages.—Damages recoverable for a change 
of grade in a highway include such as may result from 
any change in that of the sidewalks.—McCGaAR V. 
BOROUGH OF BRISTOL, Conn., 42 Atl. Rep. 1000. 

78. MUNICIPAL CORPORATIONS—Defects in Streets.— 
In an action to recover for injuries resulting from a de- 
fect ina city street, the burden is on plaintiff to show 
that the city had actual or implied notice ofthe de- 
fect.—JONES V. CITY OF GREENSBORO, N. Car., 328. E. 
Rep. 675. 

79. MUNICIPAL CORPORATIONS—Ratification of Unau- 
thorized Contract.—A city council having authority to 
enter into a contract, or to authorize its board of pub- 
lic works to enter into it, on behalf of the city, may 
legally ratify such a contract made by the board with- 
out previous authority—the performance of the con- 
tract by the second party being a sufficient considera- 
tion—and a ratification is equivalent to authority 
originally given, and renders the contract valid from 
its date.—HILL v. CiTY OF INDIANAPOLIS, U.S. C. C., D. 
(Ind.), 92 Fed. Rep. 467. 


80. MUNICIPAL CORPORATIONS—W aterworks—Issuance 
of Bonds.—A atatute authorizing a municipality to 
create an indebtedness to erect waterworks by either 
borrowing money or the issuance of bonds impliedly 
authorizes the sale of such bonds when issued, espe- 
cially where the statute further provides that no loan 
for any purpose shall be made except by ordinance 
specifying the purpose to which “the funds to be 
raised” shall be applied.—THOMAS V. CITY OF GRAND 
JUNCTION, Colo., 56 Pac. Rep. 665. 


81. NUISANCE—Injunction—Damages.—In a suit to en- 
join the operation of a factory near plaintiff's prop- 
erty, and for damages, allegations that the health of 
plaintiff's family had been injured by the noise and 
smoke are proper, as being descriptive of the character 
of the nuisance.—HOADLEY Vv. M. SEwaRD & SON Co., 
Conn., 42 Atl. Rep. 997. 

82. PARTNERSHIP—Construction of Contract.—A con- 
tract between the owner of an hotel and another that 
the latter should occupy and conduct the hotel, and 
share the profits, if any, with the owner, being alone 
responsible for the losses, did not create a partnership 
between the parties.—May Vv. INTERNATIONAL LOAN & 
Trust Co., U.S.C. C. of App., Fifth Circuit, 92 Fed. 
Rep. 445. 

83. PARTNERSHIP—Firm Property.—The title to per- 
sonal property of a firm is not in the individual mem- 
bers, so that they can convey an undivided share in 
any specific article to another.—PRATT V. MCGUINNESS, 
Mass., 53 N. E. Rep. 380. 

84. PRINCIPAL AND AGENT—Unauthorized Contracts. 
—An agent who makes a contract on behalf of his prin- 
cipal in excess of his authority is, on the repudiation 
of the contract by the principal, liable thereon, though 
he made no false representations as to his authority, 
since he impliedly warranted that he was empowered 
to make the contract.—COCHRAN Vv. BAKER, Oreg., 56 
Pac. Rep. 641. 

85. PRINCIPAL AND SURETY — Surety’s Liability.— 
Where, in an action on fidelity bonds of a deceased de- 
faulting officer of a bank, the court decreed that the 
surety was liable, but that the liability was secondary 
to that of deceased’s estate, and retained the case for 
the purpose of an accounting of collaterals deposited 
by deceased for the bank’s reimbursement and for the 
fixing of the surety’s ultimate liability, “whatever that 
may be,” such decree is not final, within 26 Stat. 826, 
828, ch. 517, §6, and hence no appeal can be prosecuted 
therefrom to the circuit court of appeals.—GUARANTEE 
Co. OF NORTH AMERICA V. MECHANICS’ SAVINGS BANK 
& Trust Co., U. 8. §. C., 19 8. C. Rep. 551. 

86. PUBLIC LANDS—Patents—Issuance by Mistake.— 
Where a patent to public land was issued by inadvert- 
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ence or by mistake while an appeal and contest of the 
right of the patentee was pending, the question of the 
rights of the parties becomes one of private right, 
which the courts have jurisdiction to settle in an ac- 
tion to quiet the title.—DuLuTH & I. R. R. Co. v. Roy, 
U.S.S.C.,19 8. C, Rep. 549. 

87. RAILROAD COMPANY—Injury to Person on Track— 
Trespassers.—Under the provision of Shannon’s Code 
Tenn. § 1574, which makes a railroad company liable 
for an injury to a person On its tracks, where it fails to 
keep a lookout on the engine as therein required, it is 
not absolved from such duty, nor from liability, be- 
cause the person injured was a trespasser.—F ELTON V. 
NEwpokt, U.S. C. C. of App., Sixth Circuit, 92 Fed. Rep. 
470. 

88. RAILROAD COMPANY—Negligence.—The duties of a 
railroad company with respect to care in operating its 
trains are dictated and measured by the exigencies of 
the occasion, or in the light of the conditions of things 
at the place where, and the time when, an accident 
happens; and the building up of a town along its line 
of road, causing the operation of its trains atthat place 
to be attended with greater danger to others than 
formerly, imposes a duty upon the railroad company 
to exercise such additional care as the circumstances 
reasonably demand.—FLORIDA CENT. & P. R. CO. V. 
FOXWORTH, Fla., 25 South. Rep. 339. 

89. RAILROAD COMPANY—Street Railroads—Ordinance 
—Mandamus.—An ordinance granting a street-railway 
company the right to construct and operate lines in 
certain streets, and providing that, if the company 
shall not construct and operate a certain portion of the 
line within a certain time, the right shall be forfeited, 
as tothe parts where the failure occurs, does not im- 
pose on the company the duty to continue the opera- 
tion of any portion of the line; and mandamus cannot 
issue to compel it to do so.—STATE V. HELENA POWER 
& LicuTt Co., Mont., 56 Pac. Rep. 685. 

90. RAILROAD COMPANY—Suit to Foreclose Mortgage. 
—In a suit by a trustee to foreclose a railroad mort- 
gage, the question of the ownership of the bonds se- 
cured properly comes up for consideration on distri- 
bution of the proceeds of the sale, and not before; and 
allegations in the answer of the mortgagor seeking to 
raise such question are properly stricken out by the 
court.—S1oux City, O. & W. Ry. Co. v. MANHATTAN 
Trust Co., U.S.C. C. of App., Eighth Circuit, 92 Fed. 
Rep. 428. 

91. RECEIVERS—Appointment — Collateral Attack.— 
The appointment of a receiver for an insolvent corpo- 
ration on the direct application of a stockholder, with- 
out the pendency of a suit against the corporation, is 
not subject to collateral attack where the court had 
jurisdiction of the corporation, since the subject-matter 
was within its jurisdiction, under Hill’s Ann. Laws, § 
1061, authorizing the appointment of a receiver for an 
insolvent corporation in any civil action or proceed- 
ing against it.—MCNARY v. BusH, Oreg., 56 Pac. Rep. 
646. 

92. RELIGIOUS SOCIETIES—Trustees—Debts.—A volun- 
tary association of persons, organized for religious 
purposes, which has regularly appointed trustees to 
hold and manage its property, is liable to have such 
property subjected to the payment of money furnished 
for the use of such trust estate under proceedings au- 
thorized by statute. To such proceedings, where the 
trustees reside in the county where suit is brought, 
they are the only necessary parties defendant.—JOsSEY 
Vv. UNION LOAN & TRUST CO., Ga., 328. E. Rep. 628. 


93. REMOVAL OF CAUSES—Citizenship.—The right of a 
sole defendant sued in a court of another State by a 
citizen of such State on a cause of action existing in 
favor of the plaintiff, upon which he claims more than 
$2,000, to remove the cause into a federal court, is not 
defeated because the plaintiff, as permitted by a State 
statute, has joined in his complaint a separate cause 
of action held by him as assignee of a third person, 
whose citizenship does not appear, and of which the 
federal court would not have jurisdiction; and in such 
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case the removal carries the entire suit, so that the de- 
fendant is not required in his petition to set forth the 
existence of a separable controversy.—SHARKEY V. 
PORT BLAKELY MILL Co.,U. 8. C. C., D. (Wash.), 92 
Fed. Rep. 425. 

94. REPLEVIN—Shares of Stock.—Replevin does not 
lie to recover shares in a corporation, as they are in- 
corporeal and intangible property, incapable of seiz- 
tive.—ASHTON V. HEYDENFELDT, Cal., 56 Pac. Rep. 624. 

95. REPLEVIN BOND—Entry of Judgment.—A judg- 
ment rendered against sureties on a forthcoming bond 
in replevin is not voidable because of want of notice 
to sureties; and their remedy, if any, against it, is 
therefore not by injunction.—CABELL V. FLOYD, Tex., 
50S. W. Rep. 478. 

96. SALES—Acceptance—Warranty.—A buyer of ma- 
chinery, who continues to use it after discovering that 
it is not as warranted, and who denies the seller’s 
right to it, is deemed to have accepted it.—HuYETT & 
SMITH MFG, Co. v. GRAY, N. Car., 328. E. Rep. 718. 

97. SALE—Conditional Sales.—Under an instrument 
whereby one lets chattels to hire to another, and agrees 
to execute a bill of sale on receipt of stipulated monthly 
installments, the latter acquires no title until all the 
installments are paid.—COTTRELL v. CARTER, RICE & 
Co., Mass., 53 N. E. Rep. 375. 

98. SALES—Rescission—Insolvency.—In replevin to 
rescind a sale and recover the goods, because bought 
under a false statement of solvency, and with an intent 
not to pay for them, a charge that plaintiff cannot re- 
cover unless he show the intent not to pay, aud that 
the question of insolvency cannot be considered, ex- 
cept as it throws light on the question of intent, is er- 
roneous, since plaintiff can recover if he show either 
the intent not to pay, or that he relied on a false state- 
ment of solvency in making the sale.—W. W. JOHNSON 
Co, v. TRIPLETT, Ark., 50 S. W. Rep. 455. 


99. SLANDER—Liability of Firm.—An action for slan- 
der does not, in this State, lie against a partnership.— 
OZBORN V. WOOLWORTH, Ga., 32 8S. E. Rep. 581. 


100. SPECIFIC PERFORMANCE — Statute of Frauds — 
Conditions.—Specific performance not being a remedy 
which either party to a contract can demand asa 
matter of absolute right, it will not, in any given case, 
be granted, unless strictly equitable and just. Ac- 
cordingly, specific performance of a contract to con- 
vey land upon payment of the purchase price will not 
be decreed, where it appears that the party seeking 
the aid of the court entered into a parol agreement 
with the defendant to the action to become answer- 
able for the debt of another, and to pledge the land as 
security for the fulfillment of this further obligation, 
notwithstanding such agreement be not legally bind- 
ing or enforceable because coming within the opera- 
tion of the statute of frauds. On the contrary, the 
plaintiff will be left to pursue his legal] remedies, unless 
he elects to submit to such terms as the court may 
properly impose upen him as a condition precedent to 
the granting of the relief sought.—KIRKLAND Vv. DowN- 
ING, Ga., 328. E. Rep. 682. 

101. TAXATION — Municipal Corporations. — A State 
having power to tax property for State purposes may 
confer on one of its municipal corporations the power 
to tax the same property for local purposes; so that a 
judgment declaring the taxation of such property by a 
municipal corporation for local purposes, under the 
authority of the State, to be forbidden by the federal 
constitution, in effect declares that like taxation by 
the State for State purposes is also forbidden by that 
instrument.—HENDERSON BRIDGE Co. Vv. CITY OF HEN- 
DERSON, U. 8. C. C., 198. C. Rep. 553. 

102. TAXATION—National Bank—Constitutional Law. 
—The words of an act which imposes a tax onthe 
presidents “of each of the banks of the State” include 
the president of ali banks doing business in the State. 
Such an act, however, is inoperative when sought to 
be applied to the presidents of national banking asso- 
ciations organized under the acts of congress, because 
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such associations are instrumentalities created by con- 
gress, and designed to aid in the administration of an 
important branch of the public service. The business 
of such an association not being subject to be taxed by 
the laws of a State,and the president being an officer pre- 
scribed by the act of congress, through whom, in part, 
the business of the association must be carried on, a 
tax on the president, as such, would tend to retard and 
burden the operation of the law which provides for the 
creation and maintenance of such institutions.—LIN- 
TON V. CHILDS, Ga., 32 8. E. Rep. 617. 


108. TAXATION—Notes of Insurance Company.—Prop- 
erty of an insurance company, consisting of notes and 
accounts of its policy holders representing portions of 
unearned premiums, although apt to be defeated upon 
the happening of a contingency, not being exempt 
from taxation under the constitution, must be assessed 
at their full value; and, in the absence of fraud or bad 
faith on the part of the assessor, his judgment of value 
is conclusive, unless modified by the board of equali- 
zation.—HOME FIRE Ins. CO. v. LYNCH, Utah, 56 Pac. 
Rep. 687. 

104. TAXATION—Payment by City to County—Recov- 
ery.—A city collector paid a certain sum, collected, to 
the county treasurer, to settle an account between the 
city and county. One item of said sum was for a fund 
for which no tax was spread on the city rolls, and 
hence not collected by the city collector. The collector 
was under no obligation, nor authorized, to pay such 
tax from the city funds. Held that, whether or not 
the collector knew said item was included in the settle- 
ment, he could recover it from the county treasurer.— 
WEBSTER V. WHEELER, Mich., 78 N. W. Rep. 657. 


105. TAXATION—Succession Tax—Corporations, — Un- 
der St. 1891, ch. 425, § 1, imposing a succession tax on 
all property within the jurisdiction of the common- 
wealth, whether tangible or intangible, and whether 
belonging to residents or not, stock in corporations 
organized under the laws of the commonwealth, and 
of national banks located in the State,is so taxable, 
though the certificates were without the common- 
wealth at the testator’s death, and were transferred by 
the executor under the authority of his appointment 
in the foreign State, before his appointment in the 
commonwealth.—GREVES v. SHAW, Mass., 53 N. E. Rep. 
372. 

106. TRIAL—Erroneous Instructions.—A presumption 
that an erroneous instruction is prejudicial prevails, 
unless the evidence is such as to overcome it.—LOUGH.- 
RAN V. DES MOINES ST. Ry. Co., Iowa, 78 N. W. Rep. 
675. 

107. TRIAL—Misconduct of Jury. — Under a statute 
prohibiting “any common Carrier or person” from 
transporting liquor, an individual engaged in the 
liquor traffic may be convicted, though not a common 
carrier.—STATE V. REILLY, Iowa, 78 N. W. Rep. 680. 


108. TRIAL—New Trial—Motion.—A joint motion for a 
new trial should be overruled as to all the parties join- 
ing therein, if any one of them is not entitled to a new 
trial.—JOHNSON v. WINSLOW, Ind., 53 N. E. Rep. 388. 

109. TRUSTS—Parent and Child.—Where a complaint 
in an action to establish a trust in realty shows the re- 
lationship of father and daughter between complain- 
ant and grantee, the former,to secure a decree, must 
show both that he paid the purchase money and that 
no gift or advancement was intended when he placed 
the title in the latter.—DOLL V. GIFFORD, Colo., 56 Pac. 
Rep. 676. 

110, TRUST DEED— Foreclosure — Parties. — Where a 
trust deed executed to secure a note stipulated that in 
case of suit for collection 10 per cent. of the note would 
be paid to the trustee in trust, he may be joined with 
plaintiff in a suit to recover on the note and to fore- 
close.—PARKS V. LUBBOCK, Tex., 508. W. Rep. 466. 

111. TRUSTEE—Accounting.—The owner of a contin- 
gent interest in real estate cannot compel an account- 
ing by a trustee of the particular estate therein.—IN RE 
WAGENER’S EsTaTE, Penn., 42 Atl. Kep. 955. 





112. Usury — What Constitutes. — The fact that the 
borrower, in addition to the maximum legal rate of 
interest reserved 0a a given loan, also paid the attor- 
neys of the lender their fee for examining titles to the 
land conveyed as security for the debt, did not render 
the transaction usurious as to the lender, especially 
when the latter neither authorized the charge nor 
shared inthe fee. This is true, notwithstanding the 
borrower did not know who the attorneys for the 
lender were, and did not agree to pay their fees until 
after the papers for the loan had been prepared, and 
the money had been forwarded by the lender.—GANNON 
Vv. SCOTTISH- AMERICAN MORTG. Co., Ga., 32 S. E. Rep. 
591. 

1138. VENDOR AND PURCHASER — Defective Title. —~A 
purchaser of land, who is in possession under a bond 
for titles, cannot have relief in equity against his con- 
tract to pay, onthe mere ground of a defect in title, 
unless he alleges that the vendor is insolvent or a non- 
resident, or some other fact which would make it in- 
equitable for the vendor to enforce the payment of the 
purchase money. (a) When aj plea seeking relief of 
the character above referred to fails to allege that the 
vendee is out of possession, ‘‘the conclusion of law is 
that he is in possession under the contract of purchase 
set forth.”,—MALLARD V. ALLRED, Ga., 32S. E. Rep. 588. 

114. VENDOR AND PURCHASER—Misrepresentations. — 
In an action for the price of land, where the evidence 
shows that defendant relied on his friendly relations 
with, and his confidence in, plaintiff, and believed his 
statements as to the value of the land, and the price 
which plaintiff had paid for it,and that such state- 
ments were false, it was error to direct a verdict for 
plaintiff.—DoRR v. Cory, Iowa, 78 N. W. Rep. 682. 

115. WILLS—Construction—Taking Per Capita.—Where 
a testator directs that his estate be equally divided be- 
tween his and his wife’s sisters and brothers, devisees 
take per capita, and not per stirpes.—KLING V. SCHNELL. 
BECKER, lowa, 78 N. W. Rep. 673. 

116. WILLS—Rights of Devisee.— A devisee under a 
will making no provisions contingent on the election 
of the widow to take under the law cannot compel 
other devisees or legatees to make good « loss sus- 
tained by an election so to take, though the testator 
intended that the devisee should take the property in 
fee, free from claims.—DEVECMON V. KUYKENDALL, Md., 
42 Atl. Rep. 963. 

117. WILLS—Signature.—Writing on a box, ‘‘in case 
of my death, I want this box to go to my attorney,” 
signed by deceased, together with inscriptions of dif- 
ferent names on envelopes therein, none of which 
were signed by him, does not satisfy the statutory pro. 
vision that a will shall be in writing, signed by testator 
at the end thereof.—IN RE JACOBY’sS ESTATE, Penn., 42 
Atl. Rep. 1026. 

118. WILLS—Trusts.—A will gave a stated sum to 
trustees, directing them to invest it, and apply the in- 
come, or as much thereof as was necessary, for the 
maintenance and education of testator’s infant daugh- 
ter until she reached the age of 18, after which the en- 
tire income of the fund was to be paid to her during 
life, and on her death the fund wasto go to her chil- 
dren. After applying as much of the income yielded 
by the fund during the minority of the daughter as was 
necessary for her maintenance and education, there 
was asurplus. Held, that the daughter was entitled to 
the surplus, because the intention was to give her the 
benefit of the entire income of the trust fund.—BoURT V. 
GILL, Md., 42 Atl. Rep. 968. 

119. WITNESSES—Transactions with Decedent.—Upon 
the trial of asuit against the representative of a de- 
ceased party upon an account embracing items for 
services rendered, and for board and rept of room fur- 
nished, by plaintiffs to deceased, it is not error to per- 
mit one of the plaintiffs to testify that they operated a 
boarding house during the time named in the account, 
when it appears that such fact in no wise involved any 
transaction or communication had by plaintiffs with 
deceased.— GOMEZ V. JOHNSON, Ga., 328. E. Rep. 600. 
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